
DISSENTING IN PART OPINION OF AD HOC JUDGE JORGE SANTISTEVAN DE 
NORIEGA IN THE CASE OF GARCÍA-ASTO AND RAMÍREZ-ROJAS 

 

The duties that, in my view, an Ad Hoc Judge in an International Court 
must perform 

 
I. In exercising international judicial functions, as an Ad Hoc Judge of this 

Court, I have endeavored to bring intimate knowledge to the distinguished 
judges who are members of the Court on the law in force in the country 
whose State is on trial, and on the practices that within its framework are 
being developed in order to make them compatible with the provisions of 
the American Convention and the Peruvian Constitution itself. Therefore, in 
the short but fruitful time that I have had the privilege to exercise such 
duty, I have set myself to share with the members of the Court the 
characteristics of the legal system that, amidst the democratic transition, 
governs the delicate situation of those persons who are on trial for crimes 
related to terrorist activities under similar circumstances to the two cases 
giving rise to this judgment. It should be noted that, in situations such as 
those regarding the victims in the instant case, the events in Peru took 
place a long time ago and those involved did not have, for a decade, access 
to fair trials under the previous regime, which imposed war justice, 
repeatedly condemned by international human rights bodies for the 
protection of human rights and by the different tiers of the State of Peru 
itself as soon as they were able to exercise their duties with sufficient 
autonomy and freedom.1

 
With respect to Article 9 of the American Convention, the Court must 
take into account that the Decisions on Constitutionality rendered by 
the Constitutional Court of Peru have binding force and are part of the 
law of the land, and 

 

 

II. In the context of the foregoing paragraph, I tried to convey to the members 
of the Court the importance of the Decision on Constitutionality delivered by 
the Constitutional Court of Peru on January 3, 2003 in Case No. 010-2002-
AI/TC within the Peruvian legal system, given that it is part of domestic law, 
pursuant to the provisions of Article 9 of the American Convention on 
Human Rights. Indeed, I explained how, within the framework of the 
centralized judicial review system adopted by the Supreme Law of Peru, the 
decisions rendered by the Constitutional Court on constitutionality have the 
force of law and, consequently, become part of the legal system and are 
binding not only upon the judiciary but upon all State authorities as well, 
pursuant to the provisions of Article 204 of the Constitution, in line with 
Article 200(4) thereof and Article 35 of the Constitutional Court Organic Act 
No. 26.435. 

 

                                           
1 See OMBUDSMAN’S OFFICE, Reports No. 9 of 1998 and No. 71 of 2003 concerning issues related to this 
matter at www.ombudsman.gob.pe 
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III. In addition, I made every effort to explain the clear role of “negative 
legislator” of the Constitutional Court in the European model, which has 
been gradually developed in Latin American constitutionalism, by means of 
which all norms enacted into law which, due to their spurious nature, 
disregard the principle of supremacy of the Constitution are set aside and 
removed from the legal system. However, said traditional role, which had its 
origin in Italian and Spanish constitutionalism but which is equally being 
recognized in our system,2

 

 has evolved to recognized, albeit exceptionally, 
the role of “positive legislator” of the Court, capable of endowing norms that 
have not been removed from the legal system with a different content, 
which is compatible with the constitution and more aligned with the human 
rights enshrined in the American Convention.  

IV. This is exactly the role played by the Constitutional when rendering the 
aforesaid decision on January 3, 2003. On that occasion, the legislative 
effect of the Court’s finding removed from the Peruvian legal system the 
most disturbing aspects of the emergency law, inter alia, the unacceptable 
crime of high treason over which military courts had exclusive jurisdiction; 
anonymous or “faceless” judges; the curtailment of the right of those 
accused of crimes of terrorism to resort to the courts for the protection of 
constitutional rights; and the inhuman punishment and prison conditions.  

 
V. However, the Constitutional Court deemed it necessary to maintain the 

definitions of the crimes set out in Decree-Law No. 25.475 which were 
compatible with the Constitution and international human rights 
instruments, on condition that in applying the law the authorities of the 
State include criteria to better delimit those definitions which, due to their 
very nature, may be reasonably open-ended.3

 
Content of the Interpretative Decision of the Constitutional Court in 
relation to the basic definition of the crime under analysis in this 
judgment 

 

 

VI. For illustration purposes, it is relevant to quote some excerpts of the 
interpretative decision which clearly reveal its legislative purpose 

 
8.1. Scope and extent of the nullum crimen nulla poena sine lege 

praevia principle (Article 2(24)(d) of the Constitution) 
 

44. The nullum crimen nulla poena sine lege praevia 
principle is enshrined in Article 2(24)(d) of the Peruvian Political 
Constitution “no person shall be charged with or convicted of an 
offense in respect of any act or omission which, at the time of such act 

                                           
2 See. DIAZ REVORÍO, Javier. Las Sentencias Interpretativas del Tribunal Constitucional. Significado, 
tipología, efectos yb legitimidad. Análisis Especial de las Sentencias Aditivas (Interpretative Decisions of 
the Constitutional Court. Meaning, typology, effect, and legitimacy. Special Analysis of Amendatory 
Decisions by way of Addition). Valladolid: Nova Lex Press, 2001; also published by Palestra Press in Peru. 
3 LAMARCA; Carmen, Tratamiento Jurídico del Terrorismo (Legal Regulation of Terrorism). Madrid: Centro 
de Publicaciones del Ministerio de Justicia, 1985. 
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or omission, was not expressly and unequivocally defined by law as a 
punishable offense (…).” This principle has also been adopted in the 
most important instruments of International Human Rights Law 
(Universal Declaration of Human Rights, Article 11(2); American 
Convention on Human Rights, Article 9, International Covenant on Civil 
and Political Rights, Article 15).  

 
45. The nullum crimen nulla poena sine lege praevia 

principle requires not only that criminal offenses be prescribed by law, 
but also that the prohibited conduct be clearly specified in the law. This 
is known as the requirement of specificity, which prohibits the 
enactment of ambiguous criminal legislation and which, under our 
Constitution, is an express obligation, pursuant to Article 2(24)(d), 
which provides that the statutory definition of the criminal conduct 
must be “express and unequivocal” (Lex certa).  
 

46. (…) This “lex certa” requirement may not be understood, 
however, as a condition requiring that legal concepts be drafted in 
perfectly clear and precise language. 
  

(…) 
 

49. In this context, Criminal Law admits the existence of 
open-ended definitions of crimes which, on account of the lack of 
specificity, particularly regarding axiological concepts, delegate the 
task of supplementing them to the courts through statutory 
construction (in bold in the original).  
 

63. (…) In other words, the interpretation that excludes all 
reference to the responsibility or culpability of the individual from the 
definition is unconstitutional. Therefore, the courts may not convict a 
person, under Article 2 of Decree-Law No. 25.475, only on the basis 
that the legal interests specified therein have been damaged or put at 
risk, without regard to culpability.  

 
64. The principle of culpability is a guarantee and, at the 

same time, a limitation on the punitive power of the State; therefore, 
the applicability of Article 2 of Decree-Law No. 25.475 requires that the 
person acted with intent in infringing the legal interests specified in the 
criminal provision. Furthermore, the prohibition against punishment 
that is based only on strict liability is provided for in Article VII of the 
Introductory Title of the Criminal Code, pursuant to which “punishment 
requires the culpability of the offender. Any sort of strict liability is 
strictly prohibited.” 

 
65. Consequently, the Court finds that the implied rule 

derived from the phrase “any person who causes, creates or 
maintains” is unconstitutional insofar as it does not consider the 
subjective element - that is, the offender’s intent as the element 
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criminally punishable. Therefore, said phrase, by expanding the scope 
of Article VII of the Introductory Title of the Criminal Code to Article 2 
of Decree-Law No. 25.475, shall remain the same and shall be 
interpreted as indicated above: “Any person who (intentionally) 
causes, creates or maintains a state of intimidation, alarm or fear 
among the population, or any segment thereof (…) (in bold in the 
original).”  
 

   (…)  
  

77. Based on the foregoing, the Constitutional Court finds 
that the language of Article 2 of Decree-Law No. 25.475 conveys a 
message that allows citizens to know the content of the prohibition so 
that they can distinguish that which is forbidden from that which is 
permitted. The definition of the crime is only vague in relation to the 
need to specify the scope of the word “acts,” which, for the purpose of 
giving a more accurate conceptual definition, must be understood as 
illicit acts (in bold in the original).  

 
78. Consequently, Article 2 of Decree-Law No. 25.475 shall 

retain the existing language, which shall be interpreted in accordance 
with the foregoing paragraphs of this decision (…)  
 

78bis. Finally, the Constitutional Court must point out that the 
crime defined in Article 2 of Decree-Law No. 25.475 requires the 
concurrence of the three elements contained therein, in addition to the 
offender’s intent. In effect, as described above, Article 2 sets out the 
definition of a crime that contains three objective elements, which 
must necessarily concur for the crime of terrorism to be committed. 
Where one of these elements is missing, the conduct under review will 
fall outside the scope of the definition of the crime.” 
 

Significant recognition of the interpretation of the law in force in Peru in 
the trial of cases involving crimes of terrorism by ordinary courts  

 
VII. It should be noted that the interpretation of the law in force in Peru offered 

by human rights experts recognizes the significant progress achieved in the 
exercise of the ius puniendi by the State as a result of the contribution 
made by the Constitutional Court’s decision referred to above. In this 
regard, the Ombudsman’s Office has made reference to: 

  
“1. (…) Democratic criminal law, which implies respect 

for the criminal provisions set forth in the Constitution, the 
standards set by international human rights instruments, and 
compliance with the recommendations of the Inter-American 
Commission on Human Rights, (as well as) with the judgments 
rendered by the Inter-American Court of Human Rights and the 
Constitutional Court (bracketed text added for the purpose of 
style).”  
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2. Compliance with these requirements is not 

incompatible with the necessary efficiency to combat subversive 
activities, insofar as it is the only way to direct the criminal 
system towards a rational system which is fundamentally 
intended to convict the guilty and acquit the innocent.4

VIII. The human rights community has also stated in this regard that:  

 
 

 
“The decision rendered by the Constitutional Court on 

January 3, 2003, holding the Decree-Laws enacted during the 
authoritarian regime which seized power on April 5, 1992 
unconstitutional -in part-, marks the beginning of a democratic 
criminal model and has been the most crucial element in the 
process of amending anti-terrorist legislation.”5

IX. Furthermore, I believe it is essential to make mention of the interpretative 
criteria set by the Permanent Criminal Chamber of the Supreme Court of 
Justice of Peru (Sala Permanente Penal de la Corte Suprema de la 
República)  through its case law -to which I shall refer later in this opinion- 
as well as to the statements made, in his expert capacity, by the Peruvian 
attorney, Carlos Martín Rivera-Paz, -in the Case of De la Cruz-Flores, which 
was recently heard by this Court- whose testimony was admitted in the 
instant case as evidence to facilitate the adjudication of the case. Said 
expert stated that, in relation to his analysis of competent judges and of the 
assessment of evidence made by such judges in the conditions now 
prevailing in Peru, there has been a significant change in recent proceedings 
(such as the one that resulted in Mr. García-Asto’s acquittal and the one 
that is still pending against Mr. Ramírez-Rojas) if compared with the 
proceedings previously conducted by “faceless” judges, which were quashed 
by the Constitutional Court. 

 
 

 
I concur with the majority of the Court in relation to the respect of the 
law in force for the nullum crimen nulla poena sine lege praevia principle 
embodied in Article 9 of the American Convention 
 
 

X. Thus, it seems logical to conclude -as the majority of the judges of this 
Court have- that the basic definition of the crime of terrorism as set out in 
Article 2 of the aforesaid Decree-Law, in light of the decision rendered by 
the Constitutional Court on January 3, 2003, does not violate the nullum 
crimen nulla poena sine lege praevia principle of criminal law contained in 
Article 9 of the American Convention. The Court holds this same criterion, 
with which I concur, with respect to Articles 319 and 320 of the Criminal 
Code of 1991, terrorism and aggravated terrorism, with the caveat noted 

                                           
4 OMBUDSMAN’S OFFICE, Report No. 71, pp. 12 – 13. 
5 PROYECTO JUSTICIA VIVA National Chamber for Terrorism, The Work regarding Cases of Terrorism (Sala 
Penal Nacional, el Trabajo en los Casos de Terrorismo). Lima: Justicia Viva, March 2005, p.10. 
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above, I fully agree with the views expressed by legal experts6

 

 -which in 
turn are in line with the decision of the majority of the Court, based on the 
consideration set forth in paragraph 194 of this judgment- insofar as, this 
way, the basic definition of the crime establishes the elements of the 
criminalized conduct in a manner such that they may be distinguished from 
acts which are either not punishable or punishable with non-criminal 
sanctions.  

XI.  In this regard, I also fully concur with the operative part and the 
consideration set out in paragraph 195 of this judgment, in that the 
definitions of collaboration with and membership in and affiliation with a 
terrorist organization (Articles 4 and 5 of Decree-Law No. 25.475 and Article 
322 of the Criminal Code of 1991) do not violate Article 9 of the American 
Convention, as per -as pointed out by the Honorable Judges- the criterion 
established by this Court in the Case of Lori Berenson (referred exclusively 
to the crime of collaboration), given that both definitions establish the 
elements of the criminalized conduct in a manner such that they may be 
distinguished from acts which are either not punishable or punishable with 
non-criminal sanctions. 

 
Some elements of the Decision on Constitutionality and of the Decision 
adopted by the Supreme Court of Peru that, in my opinion, are missing 
in the Judgment rendered by the Inter-American Court to which this 
separate opinion is appended 

 
XII.  For better understanding by this Honorable Court and the legal community, 

especially in the field of human rights, I would have preferred a more 
detailed mention of the content of the Decision on Constitutionality 
delivered by the Constitutional Court on January 3, 2003 -and partially 
transcribed in this opinion- as the Court has limited itself to simply taking 
account thereof.  

 
XIII.  Furthermore, it would have been extremely positive for this Court to admit, 

as evidence to facilitate the adjudication of the case, the content of Decision 
No. 3048-2004 rendered by Permanent Criminal Chamber of the Supreme 
Court of Justice of Peru (Sala Penal Permanente de la Corte Suprema de la 
República del Peru) on December 21, 2004 on the action to vacate the 
judgment of conviction for this type of crimes filed by defendant Alfonso 
Abel Dueñas-Escobar. Indeed, this final judgment -(ejecutoria suprema) as 
we call decisions rendered by a court of last resort which, therefore, become 
res judicata- constitutes a precedent binding upon all Peruvian courts.7

                                           
6 See. GAMARRA HERRERA, Ronald, in collaboration with Robert Meza. Terrorismo Tratamiento Jurídico 
(Terrorism, Legal Regulation). Lima: Instituto de Defensa Legal, 1996; and LAMARCA; Carmen, 
Tratamiento Jurídico del Terrorismo (Legal Regulation of Terrorism). Madrid: Centro de Publicaciones del 
Ministerio de Justicia, 1985. 
7 In the operative part, the Permanent Criminal Chamber of the Supreme Court of Justice of Peru (Sala 
Penal Permanente de la Corte Suprema de la República) resolved: “TO ADOPT as binding precedent the 
legal basis set out in whereas clause number 9 of this final judgment, and to order its publication in the 
Peruvian Official Gazette…” 

 Once 
again, the ruling of the Supreme Court establishes strict interpretation 
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criteria which ensure that the law in force in Peru -which, as acknowledged 
by the judgment to which my separate opinion is appended, is compatible 
with the nullum crimen nulla poena sine lege praevia principle enshrined in 
Article 9 of the Convention- is to be applied, by order of the Supreme Court, 
within the limits of reasonability and proportionality, consistent with the 
respect for the fundamental rights enshrined in the Constitution and the 
human rights protected by the American Convention, as follows: 

 
 

“Ninth: That, it should be noted that the basic description of the 
crime of terrorism —set out in Article 2 of Decree-Law No. 25.475—, 
contains a teleological element, that is, it requires a specific mens rea, 
which materializes in terms of its ultimate purpose –the specific 
subjective element- as the subversion of the political and ideological 
system established under the constitution, which, in a strict sense, is the 
protected legal interest, so that the prohibited conduct and raison d’être 
of the crime is, from a final stance, the violent overthrow or change of 
the existing constitutional system, as laid down by the decision rendered 
by the Constitutional Court on November 15, 2001 in the Matter of the 
Ombudsman’s Office against Special Terrorism Legislation, Case No. 
005-2001-AI/TC. In respecting the essence of the constitutional 
principles laid down by the decision rendered by the Constitutional Court 
on January 3, 2003, it is necessary to delimit the general scope of the 
aforesaid provision, which requires, from the point of view of the 
objective elements, that the perpetrator carry out the described act in 
either of two ways, that is, as the commission of illegal acts against 
individual legal interests -life, physical integrity, personal freedom and 
safety, and property- or as against collective legal interests – the 
security of public buildings, means of communication or transport, power 
or transmission towers, power plants or any other property or services. 
In addition, it requires, concurrently, that the offender use certain 
described means: catastrophic explosive material or devices and those 
which are capable of causing certain and serious damage; and, finally, it 
must cause concrete described results: havoc, serious disturbance of the 
peace and disruption of international relations or the safety of the public 
and the Government; along with the subjective element (the offender’s 
intent), notwithstanding the required mens rea referred to above; that, 
as it concerns a statutory definition of a crime of significant importance, 
it is appropriate to accord this interpretation —which, essentially 
supplemented the interpretation given by the Constitutional Court— the 
status of binding precedent, in accordance with Article 301-A, paragraph 
(1) of the Criminal Procedural Code enacted by Legislative Decree No. 
959.” (underlined in the original). 
 

Regarding the issue of the alleged arbitrary detention (Article 7(3) of the 
American Convention) in relation to the second proceedings brought 
against Urcesino Ramírez-Rojas, I concur with the rest of the Judges 
only in respect of the period of time he was held in custody without any 
legal grounds, which extended from May 13, 2003 to June 27, 2003, but 
I dissent from the rest of the Inter-American decision. 
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XIV. As regards the violation of Article 7(3) of the American Convention by the 
State of Peru, in relation to Article 1(1) thereof, -which prohibits the State 
to deprive a person of his liberty for any reasons or methods that may be 
considered incompatible with the respect for his human rights-, I can only 
concur with the rest of the judges of this Honorable Court regarding the 
period comprised between May 13, 2003 and June 24, 2003. In effect, it has 
been established that (i) such was the period of time elapsed between the 
court ruling quashing the previous proceedings -upon the motion of the 
interested party and pursuant to the decision rendered by the Constitutional 
Court on January 3, 2003- and the date of the order to commence the pre-
trial investigation in the second proceedings, under an arrest warrant; and 
(ii) the imprisonment of Urcesino Ramírez-Rojas during said period was not 
based on a court order or on a case of flagrante delicto -as required by the 
Peruvian Constitution and the American Convention. Consequently, the 
State violated Article 7(3) of the Convention only during said period. Thus, 
in my view, there has been a violation of the general principle of liberty 
embodied in Article 2(24) of the Peruvian Constitution -which corresponds 
to Article 7 of the American Convention-, which provides that any restriction 
on liberty must be strictly proportionate and specifically grounded on 
reasons of comparable or greater importance than liberty itself.  

 
XV. Notwithstanding the foregoing, I do not draw the same conclusion as the 

majority of the Court, in relation to the period beginning on June 24, 2003 
with the Order to Commence the Pre-trial Investigation in the second 
proceedings, which, regrettable as it may be, are still pending; therefore, I 
do not agree with the consideration of the Court set out in paragraph 144 
and the corresponding operative paragraph.  

 
 
 

 
 
 
 
 

Jorge Santistevan de Noriega 
 Ad Hoc Judge 

 
 
 
 
Pablo Saavedra-Alessandri 

Secretary 
San José, Costa Rica, November 25, 2005  

 


