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1. I agree with the judgment on merits unanimously adopted by the members of 
the Inter-American Court of Human Rights in the Barrios Altos case.  I add this 
concurring opinion in which I offer some considerations that this judgment calls to 
mind on the following points:  a) the characteristics of acquiescence and the legal 
classification of the facts examined in the instant case; and b) the opposition 
between the laws of self-amnesty referred to in the judgment and the general 
obligations of the State under the American Convention on Human Rights (Articles 
1(1) and 2), and also the legal consequences of this opposition. 
 
2. The State acquiesced to the claims of the plaintiff, who in this case is the 
Inter-American Commission on Human Rights.  This acquiescence occurred because 
the State recognized its international responsibility in the terms of the 
communication of February 15, 2001.  Therefore, the grounds for the case originally 
filed were eliminated. In other words, the principal dispute described in the 
Commission’s application ceased to exist, although this does not preclude the 
possibility of filing a contentious action for reparations.  Consequently, the Court had 
to examine the characteristics and scope of the jurisdictional actions in this case, 
culminating in a judgment on merits.  
 
3. Acquiescence, which is a procedural element established in the Inter-
American Court’s Rules of Procedure, is a well-know means of settling a lawsuit.   It 
implies a unilateral act of willingness, of a dispositive nature, whereby the defendant 
party acquiesces to the claims of the petitioner and assumes the obligations inherent 
in this acquiescence.  Now, this act only refers to what the defendant is able to 
accept, because it is within his natural sphere of decision and acquiescence: the facts 
invoked in the application, from which defendant’s responsibility arises.  In this case, 
the facts violate a binding instrument of an international nature, the American 
Convention on Human Rights; this engages a responsibility that is also international, 
and it is the Court’s duty to evaluate and declare this.  These facts give rise to a 
particular legal classification and specific consequences of the same nature. 
 
4. In the terms of the provisions applicable to the international prosecution of 
human rights violations, acquiescence does not necessarily entail the conclusion of 
the proceeding and the closure of the case, nor does it, in itself, determine the 
content of the Court’s final decision.  Indeed, there are cases when the Court may 
order that the proceeding on the principal issue – the violation of the rights - should 
continue, even though the defendant acquiesced to the claims of the petitioner, when 
this is motivated by “its responsibility to protect human rights” (Article 54 of the 
current Rules of Procedure of the Inter-American Court of Human Rights, approved 
on September 16, 1996). Therefore, the Court may decide to continue the 
proceeding, if this is advisable from the point of view of the international judicial 
protection of human rights.  In this respect, it is the Court, alone and exclusively, 
that must evaluate this. 
 
5. This “responsibility” to protect human rights may be exercised in various 
ways.  The Court might find the version of the facts provided by the petitioner and 
accepted by the defendant unacceptable, since the Court is not bound – as national 
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courts that hear private law disputes often are – by the presentation of the facts as 
formulated and/or accepted by the parties.  In this context, the principles of material 
truth and effective protection of subjective rights prevail as a means of true 
compliance with objective law; and this is indispensable in the case of fundamental 
rights, since strict respect for them is of interest not only to those who hold such 
rights, but also to society – the international community – as a whole. 
 
6. Neither is the Court bound by the legal classification of the facts formulated 
and/or accepted by the parties, a classification that implies analyzing them in the 
light of the law applicable to the case, which comprises the provisions of the 
American Convention.  In other words, it is for the Court, and only the Court, to 
classify the facts as violating specific provisions of the Convention and, consequently, 
the rights that they recognize and protect.  It is not enough that the respective 
acquiescence recognizes the facts, for the Court to classify them in the same way 
that the petitioner does and which the defendant admits or does not reject.  The 
technical application of law, with everything that this implies, is a natural function of 
the Court – the expression of its jurisdictional powers – and the parties may not 
exclude, condition or manipulate it. 
 
7. Therefore, it is for the Court to examine certain facts that have been admitted 
by the party that acquiesces – or rather, under another hypothesis, that have been 
proven in the regular course of a contentious proceeding – and decide whether they 
entail the violation of a specific right established in an article of the Convention.  This 
classification, inherent to the work of the Court, is outside the dispositive faculties – 
unilateral or bilateral – of the parties who brought the dispute before the Court, but 
do not substitute it.  In other words, the function of “stating the law” (decir el 
Derecho) – establishing the relationship that exists between the fact examined and 
the applicable norm – corresponds to the jurisdictional organ alone, that is, to the 
Inter-American Court. 
 
8. The Inter-American Commission indicated that Article 13 may have been 
violated in the instant case, because the removal of the case from the jurisdiction of 
the Peruvian authorities (as regards the investigation, prosecution, trial and 
punishment) impeded the truth from being known.  The Court has not rejected the 
possibility of invoking the right to the truth under Article 13 of the American 
Convention, but has considered that, in the circumstances of an actionable case – 
similar to others previously filed before the Court – the right to the truth is subsumed 
in the right of the victim and/or his next of kin to obtain clarification of the facts that 
violated human rights and the declaration of the corresponding responsibilities from 
the competent organs of the State, in accordance with Articles 8 and 25 of the 
Convention.  Accordingly, no explicit statement has been made about Article 13, 
invoked by the Commission, but rather about Articles 8 and 25, which are the articles 
applicable to the facts submitted to the Court’s consideration, in accordance with the 
pertinent evaluation. 
 
9. As regards Amnesty Laws No. 26.479 and No. 26.492, referred to in this case, 
I believe it is relevant to refer to what I have stated at some length in my concurring 
opinion to the judgment on reparations delivered by the Inter-American Court in the 
Castillo Páez (ICourtHR, Castillo Páez case.  Reparations (Article 63(1) of the 
American Convention on Human Rights).  Judgment of November 27, 1998.  Series C 
No. 43, pp. 60 and ff.).  In that concurring opinion, I expanded on the considerations 
that appear in the judgment itself, which clearly indicate the Court’s opinion about 
these laws, an opinion that is fully applicable in the instant case.   
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10. In the said concurring opinion, I referred specifically to Amnesty Law No. 
26.479, issued by Peru, corresponding to the category of so-called “self-amnesties”, 
which are “promulgated by and for those in power”, and differ from amnesties “that 
are the result of a peace process, have a democratic base and a reasonable scope, 
that preclude prosecution of acts or behaviors of members of rival factions, but leave 
open the possibility of punishment for the kind of very egregious acts that no faction 
either approves or views as appropriate” (para. 9) 
 
11. I am very much aware of the advisability of encouraging civic harmony 
through amnesty laws that contribute to re-establishing peace and opening new 
constructive stages in the life of a nation.  However, I stress – as does a growing 
sector of doctrine and also the Inter-American Court – that such forgive and forget 
provisions “cannot be permitted to cover up the most severe human rights violations, 
violations that constitute an utter disregard for the dignity of the human being and 
are repugnant to the conscience of humanity”  (Opinion cit., para. 7). 
 
12. Therefore, the national system of laws that prevents the investigation of 
human rights violations and the application of the appropriate consequences does not 
satisfy the obligations assumed by a State Party to the Convention to respect the 
fundamental rights of all persons subject to its jurisdiction and provide the necessary 
means to this end (Article 1(1) and 2).  The Court has maintained that the State may 
not invoke “difficulties of a domestic nature” to waive the obligation to investigate 
the facts that infringed the Convention and punish those who are found criminally 
responsible for them. 
 
13. The principle, in international human rights law and in the most recent 
expressions of international criminal law, that the impunity of conduct that most 
gravely violates the essential legal rights protected by both forms of international law 
is inadmissible, is based on this reasoning.  The codification of such conduct and the 
prosecution and punishment of the perpetrators – and other participants – is an 
obligation of the State, one that cannot be avoided by measures such as amnesty, 
prescription, admitting considerations that exclude incrimination, and others that 
could lead to the same results and establish the impunity of acts that gravely violate 
those primordial legal rights.  Thus, extrajudicial executions, the forced 
disappearance of persons, genocide, torture, specific crimes against humanity and 
certain very serious human rights violations must be punished surely and effectively 
at the national and the international level. 
 
14. The democratic system calls for a minimum punitive intervention of the State, 
which leads to the rational codification of unlawful conduct, but also requires that 
specific, extremely serious conduct should invariably be included in the punitive 
legislation, effectively investigated and duly punished.  This requirement appears to 
be a natural counterpart of the principle of minimum punitive intervention.  
Together, they constitute two ways of putting the requirements of democracy into 
practice in the criminal system and ensuring that this system is exercised effectively.  
 
15. The Court’s judgment makes it clear that the self-amnesty laws referred to in 
this case are incompatible with the American Convention, which Peru signed and 
ratified, and which is therefore a source of the State’s international obligations, 
entered into in the exercise of its sovereignty.  In my opinion, this incompatibility 
signifies that those laws are null and void, because they are at odds with the State’s 
international commitments.  Therefore, they cannot produce the legal effects 
inherent in laws promulgated normally and which are compatible with the 
international and constitutional provisions that engage the State of Peru.  The 
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incompatibility determines the invalidity of the act, which signifies that the said act 
cannot produce legal effects. 
 
16. The judgment establishes that the State, the Inter-American Commission and 
the victims, their next of kin or their authorized representatives must reach 
agreement on the corresponding reparations.  Thus, the determination of the 
reparations is subject to an agreement between the parties – a concept that includes 
the victims, because it refers to acts relating to the procedural stage of reparations, 
in which they become a party to the proceeding; this is not in itself decisive, but 
must be revised and approved by the Court.  There is, therefore, a first limit to the 
dispositive possibilities of the parties, which is established having regard to the 
necessary fairness in procedures to protect human rights and which is even extended 
to friendly settlements before the Inter-American Commission. 
 
17. Evidently, the above-mentioned agreement on reparations only extends to 
matters that, by their nature, may be stipulated by the parties – with the proviso 
indicated above – and not to matters that have been removed from this, owing to 
their social impact and importance.  This implies another limit to the dispositive 
possibilities of the parties: they may agree on compensation, but they may not 
negotiate or decide on other types of reparation, such as the criminal prosecution of 
those responsible for the violations that have been recognized – unless it is a case of 
crimes whose prosecution is subject to a private proceeding, an infrequent 
occurrence in this sphere – or on the modification of the applicable legal framework 
in order to bring it into harmony with the provisions of the Convention.  These are 
persisting State obligations, in the terms of the Convention and of the Court’s 
judgment, whatever the settlement agreed between the parties. 

 
Sergio García-Ramírez 
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