REASONED CONCURRING OPINION
OF JUDGE SERGIO GARCIA RAMIREZ

I concur with my colleagues in the judgment delivered in the Five Pensioners v. Peru
case, notwithstanding my wish to explain the reasons I took into consideration to
issue my concurring opinion on several points analyzed in that decision.

1. Facts not specified in the application

The tendency that can be clearly observed in the successive Rules of Procedure of the
Court - particularly those in force since 2000 - has led to the establishment of
increasing procedural rights for the alleged victim. Thus, the importance and the
action of the individual affected by the violation of the right are vindicated during the
proceeding. I consider this to be the best option at present and the best route to
follow for the future of the inter-American system, although the final destination
remains a long way off.

Naturally, this recognition of procedural rights has a limit: the provisions of the
American Convention and other treaties that the Court may apply. Within this
framework, the Court has acted to regulate the actual participation in the proceeding
of the alleged victim, who is, undoubtedly, the owner of the juridical rights that have
been harmed and of the corresponding violated rights. This characteristic converts
the victim into the subject of the disputed issue; that is, into a party in the material
sense. To the contrary, the Commission is only a party in the formal sense,
according to the well-known Carneluttian characterization: it is attributed the
ownership of the procedural action in order to request a ruling of the international
jurisdiction in a proceeding.

Currently, the Convention grants this faculty, which legitimizes direct access to the
Court, to both the Commission and the States that have recognized the contentious
jurisdiction of the Court, but has not conferred it - at this stage of the system'’s
evolution - on the individuals affected by the violation of their rights. At times, it
has been suggested that this legitimization could be recognized to individuals, as
already occurs in the European system, de lege ferenda. Obviously, this recognition
will depend on the spheres of competence of and advances in the inter-American
system, which are being developed slowly but surely.

The procedural action is expressed in the juridical act of the application, which
initiates the jurisdictional proceedings. This is of crucial importance for defining the
substance of the proceeding. The application, which can only be submitted by the
Inter-American Commission — or a State, as I mentioned earlier — describes the facts
examined in the previous stage before the Inter-American Commission, and also
delimits the substance of the proceeding that is beginning. The judgment must be
evaluated and decided congruently and integrally on the basis of these facts. Thus,
the State’s defense countering the claims of the Commission — which are asserted
during the procedural action - are concentrated on the facts set out in the application
(without detriment to the exceptional possibility of supervening facts) by the entity
that is legitimized to formulate it. In brief, it is only the Commission, acting as
plaintiff, which sets forth the facts that constitute the factual basis of the proceeding
and the judgment.

As a court that hears cases and makes rulings, the Inter-American Court has the
authority to apply the law to the disputed facts and defines their juridical



consequences with regard to the State’s international responsibility. To this end, the
Court hears the arguments made before it, but is not dependent on them. The
Commission may and should, in compliance with its functional duty, set out its point
of view on the juridical nature of the facts that have violated rights. However, if it
does not do so, or if this does not persuade the Court, the Court may and should
supplement this at its own discretion.

Furthermore, nothing prevents the alleged victim or his representatives from calling
to the Court’s attention the application of the law to the disputed facts in the
proceeding, even when their opinion may differ from that of the Inter-American
Commission. However - as I have already said - they may not introduce into the
proceeding facts that differ from those contained in the application. Finally, the
Court will decide what is appropriate, taking into consideration the facts presented
and the Commission’s legal arguments, submitted with the legitimization that the
Convention recognizes to the plaintiff, as well as the points of view on those
arguments offered by the alleged victim or his representatives in exercise of their
procedural rights.

2. Violation of the right to property

The members of the Court have unanimously considered that, in this case, there was
a violation of the right to property of the pensioners. However, it should be noted
that the right claimed by the complainants was protected by decisions of the
Peruvian Judiciary, which were implemented after the application had been
submitted and, therefore, after the substance of the proceedings, which concluded in
this judgment of the Inter-American Court, had been defined. This explains why a
violation that subsequently ceased was taken into consideration during the
proceeding.

When defining the existence of a violation, it is necessary to consider the conduct of
the State as a whole. If an organ of the State admits and remedies adequately and
promptly the violation committed by another State organ, the State does not incur
international responsibility. It is precisely for this reason, that access to the inter-
American system is conditioned to the prior exhaustion of domestic remedies. It is
hoped that these will resolve the dispute, remedying the violation that has been
committed, if appropriate. Thus, the importance of the domestic jurisdiction having
primacy over the international jurisdiction, which only acts in a subsidiary manner.

In the case that this judgment refers to, the Peruvian courts issued the relevant
protective decisions to safeguard the rights of the complainants until there had been
a ruling on the merits of those rights. However, the Administration failed to comply
with the judicial decisions. The time that this situation of non-compliance persisted
was clearly excessive. In my opinion, in the instant case, the violation of Article 21
of the Convention is closely associated with the violation of Article 25 thereof. The
violation of the right to property arises from the prolonged and unjustified non-
compliance with the domestic jurisdictional decisions, because it would not have
existed if those decisions had been complied with by the Administration, promptly
and fully.

3. Progressive development of economic, social and cultural rights

This issue is still new for the inter-American jurisdiction. In several cases, the Court
has examined civil rights that border on economic, social and cultural rights, but it



has not yet had the opportunity to fully broach the latter issue itself; neither has it
been able to rule on the meaning of the so-called progressive development of
economic, social and cultural rights provided for in Article 26 of the Convention and
embodied in the Protocol of San Salvador.

It is probable that the Court will be able to examine this very relevant issue in the
future. There will therefore be an opportunity to underscore once more the hierarchy
of those rights, which do not rank lower than civil and political rights. Strictly
speaking, both categories are mutually complementary and, as a whole, constitute
the “basic statute” of the individual today. The State, committed to respecting civil
and political rights, unconditionally and promptly, should make a greater effort to
ensure the prompt and complete effectiveness of economic, social and cultural rights,
using the available recourses and avoiding setbacks that would diminish this “basic
statute.”

This case has not allowed the Court to make progress on such a relevant issue for
the reasons set forth at the end of chapter IX of the judgment. However, there are
some considerations formulated briefly therein, that should be emphasized. One of
these is the explicit statement made by the Court that “economic, social and cultural
rights have both an individual and a collective dimension.” I understand that this
individual dimension also translates into an individual ownership: of juridical interest
and of a corresponding right that may be shared, of course, with other members of a
population or one sector of this.

I consider that the issue is not reduced to the mere existence of a State duty that
should orient its tasks as established by this obligation, considering individuals as
mere witnesses waiting for the State to comply with its obligation under the
Convention. The Convention is a body of rules on human rights precisely, and not
just on general State obligations. The existence of an individual dimension to the
rights supports the so-called “justiciable nature” of the latter, which has advanced at
the national level and has a broad horizon at the international level.

Furthermore, the Court indicated in the judgment to which this opinion corresponds
that the progressive development of the rights referred to - a widely debated issue -
should be measured “in function of the growing coverage of economic, social and
cultural rights in general, and of the right to social security and to a pension in
particular, of the entire population, bearing in mind the imperatives of social equity.”
Based on this consideration, the Court will evaluate compliance with the State’s
obligation and the existence of the individual right, and can decide the specific
dispute before it. When considering that, in view of its particularities, the instant
case would not adequately sustain a consideration of this nature, the Court did point
out, on the one hand, the relationship between the progressive development of the
said rights and, on the other hand, the projection that this has “on the entire
population” and also the ingredient of “social equity” which should characterize this
progressive development.

In view of the limits that the Court itself established to its ruling in function of the
characteristics of the case sub judice, I do not consider it appropriate to go further in
this concurring opinion. The topic evidently suggests many additional considerations
that would entail the development of the inter-American case law on one of the most
topical and transcendent issues in the human rights system in our region.
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