
 
 

SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE 

 

 

1. I have voted in favor of the adoption of this judgment of the Inter-American 

Court of Human Rights in the case of the Dismissed Congressional Employees, with 

regard to the State of Peru. In this brief separate opinion, I wish to add some 

clarifications of a conceptual nature. Although I am not satisfied with the decision in 

this case, at least the Court’s judgment reveals the importance of the right to an 

effective recourse in order to avoid the occurrence of a situation such as that of the 

employees dismissed from the Peruvian Congress in the cas d'espèce. It is no 

coincidence that, in this regard, in Castillo Páez v. Peru (judgment on merits of 

November 3, 1997), when first determining the content of the right to an effective 

domestic recourse (under Article 25 of the American Convention on Human Rights), 

the Court added that the right to an effective domestic recourse “is one of the 

fundamental pillars not only of the American Convention, but of the very rule of law 

in a democratic society in the terms of the Convention” (para. 82). 

 

2. As I have been maintaining for many years, effective recourses under 

domestic law, to which specific provisions of human rights treaties refer expressly, 

are part of the international protection of human rights.1 In this regard, it should not 

be forgotten, as the Court indicates in this judgment, that: 

 
“When a State has ratified an international treaty such as the American Convention, the 
judges are also subject to it; this obliges them to ensure that the effet util of the 
Convention is not reduced or annulled by the application of laws contrary to its 
provisions, object and purpose. In other words, the organs of the Judiciary should 
exercise not only a control of constitutionality, but also of ‘conventionality’ ex officio 
between domestic norms and the American Convention; evidently within the framework 
of their respective jurisdictions and the corresponding procedural regulations. (...).”2 

 

3. In other words, the organs of the Judiciary of each State Party to the 

American Convention should have an in-depth knowledge of and duly apply not only 

constitutional law but also international human rights law; should exercise ex officio 

the control of compliance with the constitution (constitutionality) and with 

international treaties (conventionality), considered together, since the international 

and national legal systems are in constant interaction in the domain of the protection 

of the individual. The case of the Dismissed Congressional Employees poses the 

question for future studies on the issue of access to justice of whether a lack of 

clarity with regard to domestic recourses as a whole can also lead to a denial of 

justice. 

 

4. I would like to recall here that, in my separate opinion in the recent case of 

Goiburú et al. v. Paraguay (judgment of September 22, 2006), I indicated that, in 

that case, the Court had taken a step forward in the direction I had been advocating 

within the Court for some time,3 by recognizing that this peremptory right also 

                                                 
1.  A.A. Cançado Trindade, The Application of the Rule of Exhaustion of Local Remedies in 
International Law, Cambridge University Press, 1983, pp. 279-287; A.A. Cançado Trindade, O 
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2. Paragraph 128. 
 
3. Indeed, in my separate opinion in Myrna Mack Chang v. Guatemala (Judgment of November 25, 
2003), I maintained that the right to law is necessary; in other words, the right to a legal system that 
effectively safeguards fundamental human rights (paras. 9 to 55). 



 
 

covers the right of access to justice lato sensu; in other words, the right to full 

jurisdictional benefits. In the words of the Court: 

 
“(...) Access to justice is a peremptory norm of international law and, as such, gives rise 
to obligations erga omnes for the States to adopt all necessary measures to ensure that 
such violations do not remain unpunished, either by exercising their jurisdiction to apply 
their domestic law and international law to prosecute and, when applicable, punish those 
responsible, or by collaborating with other States that do so or attempt to do so” (para. 
131). 

  

5. I had argued precisely in the same sense in my extensive separate opinion 

(paras. 63-65)4 in the Pueblo Bello Massacre v. Colombia (judgment of January 31, 

2006), in which I also covered other aspects: (a) Articles 25 and 8 of the American 

Convention at the ontological and hermeneutic levels (paras. 14-15); (b) the genesis 

of the right to an effective domestic recourse in the corpus juris of international 

human rights law (paras. 16-21); (c) the right to an effective recourse in the case 

law of the Inter-American Court (paras. 24-27); (d) the indivisibility of access to 

justice (the right to an effective recourse) and the guarantees of due process of law 

(Articles 25 and 8 of the American Convention)(paras. 28-34); (e) the indivisibility of 

Articles 25 and 8 of the American Convention in the consistent case law of the Inter-

American Court (paras. 35-43); (f) the indivisibility of Articles 25 and 8 of the 

American Convention as an inviolable advance in case law (paras. 44-52); (g) 

overcoming the difficulties concerning the right to an effective recourse in the case 

law of the European Court (paras. 53-59); and (h) the right of access to justice lato 

sensu (paras. 60-61). 

 

6. In this judgment in the Dismissed Congressional Employees case, the Court 

has once again confirmed its consistent case law by considering Articles 8 and 25 of 

the American Convention in an indivisible and interrelated manner, in combination 

with Articles 1(1) and 2 of the Convention.5 Nevertheless, I consider that the solution 

found by the Court’6 to the issue raised in this case does not do justice to the 

concepts it has adopted correctly on the right of access to justice (supra).  

 

7. Regarding the unsatisfactory paragraph 136 of this judgment, which is similar 

to the unsatisfactory wording of Article 26 of the American Convention (a product of 

its time), owing to absolute lack of time, in view of the accelerated work 

“methodology” adopted recently by the Court, over my objection, I will merely 

reiterate my understanding, expressed in numerous publications over the years, that 

all human rights, even economic, social and cultural rights, are promptly and 

immediately demandable and justiciable, once the interrelation and indivisibility of all 

human rights are affirmed at both the doctrinal and the operational levels – in other 

                                                 
4.  In this separate opinion, I observed that “[t]he indivisibility between Articles 25 and 8 of the 
American Convention […] leads me to characterize access to justice, understood as the full realization of 
justice, as forming part of the sphere of jus cogens; in other words, that the inviolability of all the judicial 
rights established in Articles 25 and 8 considered together belongs to the sphere of jus cogens. […] the 
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(belonging to jus cogens), and entail obligations erga omnes of protection” (para. 64, and cf. paras. 60-
62). 
 
5.  Paragraph 119 and the second operative paragraph. 
 
6.  Fourth operative paragraph. 
 



 
 

words, both in legal writings and in hermeneutics and the application of human 

rights.7  
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