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CONCURRING OPINION OF  

JUDGE EUGENIO RAÚL ZAFFARONI 

 

IN THE JUDGMENT OF AUGUST 27, 2020 

OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS 

 

CASE OF URRUTIA LAUBREAUX V. CHILE 

 

1. The sanction imposed on the judge in this case reveals the corporate significance 

that judges of collegiate bodies tried to assign to the Judiciary of which they formed part. 

It was argued, and not contested, that in the paper sent by the victim he criticized the 

conduct of the highest court during a dictatorship that committed gross human rights 

violations.  

 

2. The law that authorized the sanction imposed on that occasion did not protect a 

mandate inherent in the judicial function, such as the prohibition of judges issuing 

irresponsible or undue public statements on proceedings in which they intervened or 

other similar proceedings. Rather, the law in question prohibited public criticism of other 

judges which, added to the ambiguity of the wording of the text, entailed prohibiting 

criticism of the very functioning of the Judiciary – and even criticism of the case law of 

other judges – without authorization from the highest authority. 

 

3. In this case, the victim was sanctioned because he had criticized the highest 

authority owing to its conduct during a dictatorship under which execrable crimes against 

humanity were committed, even though he had not made his criticism public. 

 

4. This signifies that the collegiate organs understood that members of the Judiciary 

lost the right of the citizen to criticize the exercise of the powers of the State and of the 

power of which they were members, even in a case of gross crimes against humanity, 

in order to protect a supposed honor, dignity or prestige of the entity to which they 

belonged. 

 

5. Even though this is not stated, and it was not even considered in this way, the 

reality is that this kind of restriction involves the adoption of a corporate model that is 

valid for legal persons in the sphere of private law. Using an extreme simplification of 

the theory of the reality of legal persons – once used in common law – an 

anthropomorphic model is proposed in which the corporate human being is integrated 

as a cell of a hierarchized higher organism, under the command of a leadership that 

assumes the functions of a sort of guiding brain. This entity would, thus, be entitled to 

a different objective honor or prestige from the persons that compose it. 

 

6. It is not necessary to define the corporate organization of a Judiciary in this way, 

when the rules that authorize sanctions – and the imposition of those sanctions – reveal 

that they respond to this underlying model where the judicial organization is conceived 

hierarchically and judges renounce the citizen’s right to criticize the decisions of their 

colleagues. 

 

7. This hierarchized corporate organization corresponds to a vertical Judiciary, with 

no internal discussions, where freedom of thought and to criticize judges cedes before 

the collegiate bodies. 
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8. In this type of organization, judges must renounce the rights inherent in their 

condition as individuals with their own ideas, world views and values, to obey those of 

the leadership of the corporation, becoming its subordinates. 

 

9. It is impossible to ensure judicial impartiality – which is implicitly essential for 

judicial independence – by seeking to incorporate individuals who lack ideologies, values 

and world views as judges, because they do not exist; at least, with minimum mental 

health. Moreover, it is also impossible to do this by incorporating individuals who, in 

order to remain in their posts, give up their personal values, ideas and world vision, 

assuming those of the organ’s leadership, in an attitude of obedience, subordination and 

inhibition, unworthy not only of a judge but also of any citizen.  

 

10. The only judicial impartiality – humanly and democratically possible and 

imperative – is the impartiality provided by the internal pluralism of the Judiciary that 

enables discussions and critiques among judges that are informative for public opinion 

and for the judges themselves. 

 

11. No Judiciary is perfect, just as nothing human is perfect, and the urge towards 

higher levels of perfection depends on the dynamic of open and democratic criticism, 

especially within the Judiciary – in other words, among judges. 

 

12. To this end, it is evident that judges must be free from external pressure, but 

also internal pressure from the collegiate organs themselves. The external independence 

of the Judiciary, as a condition of the impartiality of the judges, is only achieved by also 

ensuring the internal independence of judges that conditions ideological pluralism among 

judges as a guarantee of the internal debates of the Judiciary.  

 

13. Judges are not employees or subordinates of the collegiate organs composed of 

their colleagues. The Judiciary of every democratic State should be organized 

horizontally. Thus, a democratic State with a verticalized Judiciary is as absurd as a 

horizontalized army. 

 

14. The judicial structure of democratic States should respect – above all – the 

personal dignity of every judge and, consequently, hierarchies among judges should not 

be admitted, with superiors and inferiors, because this is true of the courts, but not of 

the judges. There cannot be hierarchization among judges – all of whom areindividuals 

and citizens – only different jurisdictions. 

 

15. Any corporative pretension conspires against the guarantee that everyone will be 

tried by independent and impartial judges by subjecting them to judges who have 

accepted the curtailment of their own right to express themselves freely and critically. 

Hence, the individual who has renounced his civic freedom is not in a position to assess 

that of others. 

 

16. It is not possible to ignore that any legal system that respects human rights must 

respond to an non-transcendental concept of law as such; in other words, law whose 

objective does not transcend the individual towards any ultrapersonal entity. It would 

be difficult to apply law conceived in this way for an individual who – as a judge – was 

subject to an ultrapersonal entity – in other words, immersed in a biased or transcendent 

legal sector.  
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17. However, it should be noted that the rule that authorized the sanction imposed 

on the victim in this case goes much further, because it even prohibits the judge from 

publicly defending his own functional conduct without authorization from the leadership. 

 

18. We are aware that, today, throughout the region, the media has a tendency 

towards a dangerous oligopolistic hegemony and that the so-called networks also 

exercise a strong influence on public opinion, all of which facilitates what is known as 

fake news, a phenomenon that has been specifically studied by sociologists and 

communication specialists. It is also a well-known fact that this fake news often affects 

judges who are thereby stigmatized by what some experts call media lynching. 

 

19. According to the rule in question, which prohibits the judge from publicly 

defending his function-related conduct, it would be sufficient that the leadership of the 

corporation disliked the case law established by a judge, or even the person him or 

herself for particular reasons, to leave him defenseless and completely powerless in the 

face of any falsehood published or disseminated. 

 

20. In short, the horizontal or corporate structure of Judiciaries is not a matter that 

remains at the complete discretion of the States, without engaging international human 

rights law. Although States have an undeniable and broad range of options among the 

different models of judicial structures, it is incumbent on international human rights law 

to ensure to everyone the basic right established in Article 8(1) of the American 

Convention, which is not possible when the judge who should act in accordance with the 

Convention forms part of a hierarchized, vertical corporate structure; in other words, 

when the State does not accord the judge the rights inherent in his condition as an 

individual with moral autonomy and of a citizen with the freedom to express criticism. 

 

21. Obiter dicta, it is necessary to recall the disastrous results of corporate and 

verticalized judiciaries in the face of the irruption of the totalitarian regimes in the inter-

war years in Germany, Italy and France. Moreover, it should also be added that, even 

though this case relates to a rule applicable by the collegiate organs of the Judiciary 

itself, the prohibitions that it contains could not be tolerated even if the sanctions were 

imposed by an organ external to the Judiciary or belonging to the Judiciary but distinct 

from the collegiate instances of judges, such as councils of the judicature or similar, or 

even that a political body should sanction or dismiss a judge for the conducts that the 

said rule was intended to prohibit, because this would be equally harmful for his 

subjective independence and also, in this situation, dangerous for external 

independence. 

 

22. I add these considerations in concurrence with those expressed unanimously in 

this judgment. 

 

23. This is my opinion. 

 

 

 

 Eugenio Raúl Zaffaroni 

Judge 

 

 

 

        Pablo Saavedra Alessandri  

                 Secretary 


