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I. INTRODUCTION

1. This judgment, in the terms of its paragraphs 89 to 105, declares the violation of the rights
to judicial guarantees and to judicial protection, recognized in Articles 8(1) and 25(1) of the
American Convention, read in conjunction with Article 1(1) thereof, to the detriment of the per-
sons listed in Annex 1 of the judgment. It also declares, in the terms of its paragraphs 109 to
118, the violation of the right to work, recognized in Article 26 of the Convention, read in con-
junction with Article 1(1) thereof, to the detriment of the persons listed in Annex 1 of the judg-
ment. Lastly, it declares, in the terms of its paragraphs 119 to 123, the violation of political rights,
recognized in Article 23 of the Convention, read in conjunction with Article 1(1) thereof, to the
detriment of the persons listed in Annex 1 of the judgment.

2. I hereby present this concurring opinion, but I believe it necessary to refer to the reasons
for my views on the justiciability of economic, social, cultural and environments rights (ESCER),
repeating the basis of prior opinions and presenting some ideas on the case in question.

3. This concurring opinion is structured as follows: 1) The direct justiciability of ESCER; 2) The
infringement of the political rights of the victims; 3) Conclusions.

II. THE DIRECT JUSTICIABILITY OF ESCER

4, The justiciability of ESCER has been debated, in the doctrine and by the Court, and has
resulted in at least three perspectives or approaches, among other issues that I mentioned in my
concurring opinion in National Association of Discharged and Retired Employees of the National
Tax Administration Superintendence (ANCEJUB-SUNAT) v. Peru of November 21, 2019.1

5. The first perspective proposes that individual violations of ESCER lack “direct justiciability.”
This is not to say that they are not justiciable, but rather that they are so “indirectly.” In order to
analyze a violation of those rights, the Court can only do so in relation to the civil and political
rights expressly recognized in Articles 3 to 25 of the Convention, with the exception that the
infringement of two ESCER rights may be declared directly: the right to education and the trade
union rights. Both those rights are expressly recognized as “justiciable” by Article 19(6) of the

! Cf. Case of the National Association of Discharged and Retired Employees of the National Tax Administration
Superintendence (ANCEJUB-SUNAT) v. Peru. Preliminary Objections, Merits,, Reparations and Costs. Judgment
November 21, 2019. Series C No. 394, among others.



Additional Protocol to the American Convention on Human Rights in the area of Economic, Social
and Cultural Rights (hereinafter “Protocol of San Salvador”).23

6. The second perspective, in contrast to the first, argues for “direct justiciability.” It claims
that the Court has jurisdiction to hear autonomous violations of economic, social, cultural and
environmental rights on the basis of Article 26 of the Convention, in the understanding that they
are justiciable on an individual basis.* This approach subsumes the analysis of the violations of
ESCER to Article 26, recognizing a direct remittance to the economic, social, educational, scientific
and cultural standards found in the OAS Charter. An analysis of infringements of ESCER will al-
ways be seen as a violation of Article 26 with reference to the OAS Charter or the American
Declaration, leaving aside an integration with civil and political rights.

7. The third perspective, which is the one that I endorse, is that which we could call “the
perspective of simultaneity.” As I have mentioned in previous concurring opinions and repeating
my reasoning there,> my view on this option derives from a full recognition of the universality,
indivisibility, interdependence and inter-relationship among the human rights, which serves as
the foundation of the Court’s jurisdiction when it hears cases of violations of economic, social,
cultural and environmental rights. I state this in the belief that human rights are interdependent
and indivisible in such a way that civil and political rights are intertwined with economic, social,
cultural and environmental rights: some rights cannot be fully enjoyed without the others. I en-
dorse the “perspective of simultaneity” and I reaffirm that this interdependence and indivisibility
allows us to view the individual integrally as a full holder of rights, which affects the justiciability
of his or her rights. They are especially inseparable in circumstances such as those encountered
in the present case.

2 This was the majority approach of the Inter-American Court until the judgment in Lagos del Campo v. Peru.
Among the other cases that have followed this approach are: "Juvenile Reeducation Institute" v. Paraguay.
Preliminary Objections, Merits,, Reparations and Costs. Judgment of September 2, 2004. Series C No. 112 and Yakye
Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment of June 17, 2005. Series C No.
125, to mention two examples, as well as Gonzales Lluy et al. v. Ecuador. Preliminary Objections, Merits,, Reparations
and Costs. Judgment of September 1, 2015. Series C No. 298.

3 “Any instance in which the rights established in paragraph a) of Article 8 and in Article 13 are violated by
action directly attributable to a State Party to this Protocol may give rise, through participation of the Inter-American
Commission on Human Rights and, when applicable, of the Inter-American Court of Human Rights, to application of
the system of individual petitions governed by Article 44 through 51 and 61 through 69 of the American Convention
on Human Rights.” Article 19(6), Additional Protocol to the American Convention on Human Rights in the area of
Economic, Social and Cultural Rights. “Protocol of San Salvador.”

4 Cf. Case of Lagos del Campo v. Peru. Preliminary Objections, Merits, Reparations and Costs. Judgment of
August 31, 2017. Series C No. 340, paras. 142 and 154; Case of the Dismissed Employees of Petroperu et al. v.
Peru. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 23, 2017. Series C No. 344,
para. 192; Case of San Miguel Sosa et al. v. Venezuela. Merits, Reparations and Costs. Judgment of February 8,
2018. Series C No. 348, para. 220; Case of Poblete Vilches et al. v. Chile. Merits, Reparations and Costs. Judgment
of March 8, 2018. Series C No. 349, para. 100; Case of Cuscul Pivaral et al. v. Guatemala. Preliminary Objection,
Merits, Reparations and Costs. Judgment of August 23, 2018. Series C No. 359, paras. 75 to 97; Case of Muelle
Flores v. Peru. Preliminary Objections, Merits, Reparations and Costs. Judgment of March 6, 2019. Series C No. 375,
paras. 34 to 37; Case of National Association of Discharged and Retired Employees of the National Tax Administration
Superintendence (ANCEJUB-SUNAT) v. Peru. Preliminary Objections, Merits, Reparations and Costs. Judgment of
November 21, 2019. Series C No. 394, paras. 33 to 34; Case of Hernandez v. Argentina. Preliminary Objection,
Merits, Reparations and Costs. Judgment of November 22, 2019. Series C No. 395, para. 62 and Case of the
Indigenous Communities of the Lhaka Honhat (Our Land) Association v. Argentina. Merits, Reparations and Costs.
Judgment of February 6, 2020. Series C No. 400, para. 195.

5 Cf. Concurring opinion to the judgment of November 21, 2019 in National Association of the Discharged and
Retired Employees of the National Tax Administration Superintendence (Ancejub-Sunat) v. Peru; to the judgment of
November 22, 2019 in Hernandez v. Argentina, to the judgment of November 24, 2020 in Indigenous Communities
of the Lhaka Honhat (Our Land) Association v. Argentina and to the judgment of July 15, 2020 in Employees of the
Fireworks Factory in Santo Antonio de Jesus and their families v. Brazil.



8. It is for this reason that I have stated that the interdependence and indivisibility enables
viewing the individual integrally as a full holder of rights, which has an impact on the justiciability
of his or her rights. The American Declaration on Human Rights recognizes civil and political rights
and economic, social and cultural rights. This is reaffirmed in the Preamble of the American Con-
vention: “Reiterating that, in accordance with the Universal Declaration of Human Rights, the ideal
of free men enjoying freedom from fear and want can be achieved only if conditions are created
whereby everyone may enjoy his economic, social, and cultural rights, as well as his civil and
political rights...”. The next paragraph mandated the drafting of a convention on ESCER. In turn,
the Preamble to the Protocol of San Salvador states: “Considering the close relationship that
exists between economic, social and cultural rights, and civil and political rights, in that the dif-
ferent categories of rights constitute an indivisible whole based on the recognition of the dignity
of the human person, for which reason both require permanent protection and promotion if they
are to be fully realized, and the violation of some rights in favor of the realization of others can
never be justified.”

9. According to this perspective, Article 26 of the Convention functions as a framework article
in that it refers in general terms to economic, social, cultural and environmental rights, the read-
ing and the determination of which remits us to the OAS Charter. The Protocol of San Salvador,
in turn, individualizes and gives content to those rights. I underline that, in view of the great
importance of these rights, the Protocol states that they should be reaffirmed, developed, per-
fected and protected (see Preamble). Finally, there is a group of instruments of the inter-American
corpus juris that also refer to ESCER.

10. Thus, as a framework article, Article 26 of the Convention enables a greater and more
coherent confluence with the other articles of the Convention when determining the meaning and
scope of the violations. This interpretation transcends the artificial division between rights of dif-
ferent categories with different degrees of effectiveness that in the case of ESCER denies access
to inter-American justice for their safeguarding. This is especially so when the Court intervenes
in cases involving the most unequal zone of the planet. In reaffirming the perspective of simulta-
neity, we seek to ignore the reductionisms that might denote the aforementioned two perspec-
tives. On the one hand, a perspective that eliminates the possibility of declaring an infringement
of Article 26, which ultimately completely invisibilizes the autonomy and existence of ESCER as
truly justiciable rights and, therefore, in force. On the other hand, a perspective that considers
Article 26 as the only instrument of application when dealing with ESCER, which would ignore the
interdependence and interrelationship with civil and political rights.

11. This case perfectly demonstrates the necessity of a coherent and congruent protection not
only within the scope of ESCER, but also from a broad analysis of violations in simultaneity with
civil and political rights. I repeat that, in no case, may human rights be treated in an isolated
manner and without considering them as a whole, because the complex reality requires an anal-
ysis that privileges the interdependence and inter-relationship among them. This case exemplifies
that confluence since the Court finds that the 184 persons were victims of the violation of their
right to be heard with due guarantees and within a reasonable period, by competent judges or
courts, as required by Articles 8(1) and 25(1) of the Convention, read in conjunction with the
obligation to respect and ensure the rights contained in Article 1(1) thereof. It must be under-
scored that, therefore, the guarantees of due process, access to justice and political rights re-
garding dismissals from employment and the violation of the right to work, especially with regard
to the right to work stability, must be treated jointly. We thus need a full analysis in the light of
those rights that comprise, as one of the components, the right to work stability and the right to
protection from dismissal without the possibility of an effective appeal. In contrast, to approach
the analysis only from the civil and political rights involved would be limiting, as it would also be
to focus only on the issue of work.



12. In interpreting and applying the Convention, the Court is, more than anything, a regional
court of human rights and its perspective is such that it must be able to understand the general
panorama. It is, therefore, necessary to approach these violations from the viewpoint of the co-
existence of the various rights of the victims, which are indivisible and justiciable, per se, by the
Court. Access to inter-American justice in this case, just as in others already heard by the Court,
is going to be a key to the access of all rights. I note that the metaphor of the key does not mean
that we are faced with a viewpoint that directly restricts the right to work (or any other ESCER),
but rather that it concerns a simultaneous justiciability due to the interrelationship among rights.
I repeat that we are not dealing with the thesis of connectivity, but rather simultaneity. Therefore,
Article 19(6) of the Protocol of San Salvador cannot be considered an obstacle for the Court to
consider the violation of economic, social, cultural and environmental rights different than those
established in that article, since by applying the principle pro persona (Art. 29 (c) and (d)) of the
Convention), it is not reasonable to argue that there are human rights that do not contemplate
their protection in the inter-American system by means of the mechanism of individual petitions.

13. That is why I underscore the majority decision that, through the principle iura novit curia,
declared a violation of Article 23(1)(c) by considering that the dismissal from employment of 184
victims did not abide by the rules of due process, which arbitrarily affected their continuance in
their positions and constituted a violation of their political rights. This perspective, in my opinion,
reflects the interdependence and indivisibility of human rights by demonstrating that the dismissal
from their positions implied a violation both of the right to work stability and the right to access
and remain in public functions, under general conditions of equality, which are inalienable in cir-
cumstances such as in this case.

III. THE INFRINGEMENT OF POLITICAL RIGHTS IN THE DISMISSAL OF A PUBLIC
OFFICIAL

14. This judgment deals with an issue that has been heard by the Court on several occasions
and that is fundamental in maintaining the rule of law in the region. I refer to the guarantee
established in Article 23(1)(c) of access to public service, under conditions of equality. As the
judgment recognizes, the Court “has interpreted that the guarantee of protection covers both the
access and the continuance in equal conditions and non-discrimination with regard to the sus-
pension and dismissal procedures,”® which “indicates that the procedures for appointment, pro-
motion, suspension and dismissal of public officers must be objective and reasonable, that is,
they must respect the applicable guarantees of due process.””

15. On different occasions, the Court has ruled on the procedures of the dismissal of public
officials, specifically regarding the guarantee of stability or continuance in the position.8 In this
specific case, the Court held that the State unduly affected the rights of the alleged victims to
remain in their positions, under conditions of equality, in violation of the right established in Article
23(1)(c) of the Convention, read in conjunction with Article 1(1) thereof.

16. A dismissal involves the right to due process, to access to justice, to political rights and to
the right to work. It is not possible to understand the violations in isolation since their division
does not reflect the joint violation that exists in this case, regardless of whether it concerns civil
and political rights or economic, social, cultural and environmental rights.

6 Cf. Case of Reverdn Trujillo v. Venezuela. Preliminary Objection, Merits, Reparations and Costs. Judgment of
June 30, 2009. Series C No. 197, para. 138 and Case of Pavez Pavez v. Chile, supra, para. 85.

7 Cf. Case of Moya Solis v. Peru, supra, para. 108 and Case of Pavez Pavez v. Chile, supra, para. 85.

8 Cf. Case of Reverdn Trujillo v. Venezuela, supra, para. 138 and Case of Cuya Lavy et al. v. Peru. Preliminary

Objections, Merits, Reparations and Costs. Judgment of September 28, 2021. Series C No. 438, para. 160.



IV. CONCLUSIONS

1. Economic, Social, Cultural and Environmental Rights are directly justiciable before the Inter-
American Court of Human Rights because Human Rights are universal, indivisible, interdependent
and their violation is simultaneous with other rights.

2. Thus, the reference to Article 26 of the American Convention is as a normative framework
that enables access to its definition and content jointly with the Protocol of San Salvador and the
international corpus iuris, but it is not sufficient to justify access to the Court.

3. In this case, the violation of various civil and political rights is simultaneous and indivisible
with the right to remain in the position and not to be subject to arbitrary dismissal.

4, In this case, the simultaneous violation merits special relevance, at the same time as Article
23(1)(c) of the Convention.

Ricardo C. Pérez Manrique
Judge

Pablo Saavedra Alessandri
Registrar
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