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1. Preliminary considerations

1. In recent years, the Inter-American Court has followed an important approach
aimed at gradually restricting access to the criminal justice system in order to
confer the necessary scope to the Convention’s protection of the right to freedom
of expression. This has been a successful process that began more than two
decades ago with the judgment of the case of O/medo Bustos (The Last Temptation
of Christ) v. Chile. Within this context of enhancing the scope of protection under
Article 13 of the American Convention on Human Rights (“Convention”), the
judgment in the case of Baraona Bray v. Chile builds on the progress already
achieved in the cases of Alvarez Ramos v. Venezuela and Palacio Urrutia v. Ecuador,
in which the Inter-American Court established the standard that criminal protection
is not a conventionally appropriate mechanism for subsequent liability for affronts
to subjective honor materialized in speech on matters of public interest.

2. The judgment resulting from the cited cases is inspired by the conventional duty to
strengthen the safeguarding of public debate against undue interference by the
State and the undesirable effects of criminal prosecution, which compromise the
pluralism of ideas, the guarantee of dissent and social control over the public power.

3. The instant case is noteworthy in this trajectory because it raises the standards of
the Inter-American Court to a new level, notably in paragraphs 128 to 130 of the
judgment, as reflected in the recognition that the criminal protection of the honor
of public officials against insults and the imputation of offensive acts has no support
in the Convention.?

4. By defining the status of the alleged offended party as a public official as a criterion
for the conventional prohibition on the prosecution of crimes against honor, and
not the public interest nature of the statements considered offensive, the Court
immediately sought to rule out the possibility of initiating criminal proceedings
against those who engage in public criticism, an activity that is essential for the
healthy functioning of democracies. The a priori exclusion of the drastic response
provided by criminal law- the most severe facet of the State’s punitive power - is
intended to ensure that dissenting voices and social control of the actions of State
agents are not discouraged by the chilling and intimidating effects of ius puniendi.

1 It should be noted that the standard defined by the Court in paragraphs 128 to 130 of the judgment on the
limits of criminal protection for the subjective honor of public officials, does not involve subsequent criminal
liability for offenses that include the false imputation of crimes. This situation would require a more cautious
analysis in its own jurisdiction, because the case in question refers only to the prosecution of the victim by
claiming damage to the honor of the offended party. In cases involving the false imputation of a crime, it is still
necessary to determine whether or not the supposedly criminal statements were considered to be in the public
interest, as defined in the cases of Palacio Urrutia v. Ecuador and Alvarez Ramos v. Venezuela.



5. The progress achieved in the case of Baraona Bray v. Chile reaffirms the recent
standards consolidated in the jurisprudence of the Inter-American Court, especially
when they are aimed at strengthening the protection of public interest speech.
Accordingly, the previous standards and the parameters derived from them are
added to the current ones, and should be read as part of a conventional
hermeneutic intended to give maximum scope to Article 13 of the Convention.

6. Inlight of these considerations, we issue this opinion in order to explain the reasons
why we concur with the judgment and also to discuss in greater detail the basis of
this significant development in the Court’s case law, especially regarding the limits
set on criminal liability as a means of protecting the honor of public officials.

7. To this end, the course of argument will be developed in the following chapters:
presentation of the relevant facts of the case (II); analysis of the possibility of
applying criminal measures as appropriate means of protecting honor (III); the
reasons that justify the inapplicability of criminal measures to protect the honor of
public officials (IV); and finally, the defects in the legality and specificity of the
criminal provisions analyzed in this case (V).

II. Presentation of the relevant facts of the case

8. The case in question focuses on the international responsibility of the Chilean State
arising from the criminal conviction of the lawyer and environmental defender,
Carlos Felipe Baraona Bray ("Mr. Baraona Bray," “victim" or "petitioner"), due to
public statements he made through various media outlets in May 2004, where he
mentioned the then Senator SP in the context of a public debate on the illegal
logging of alerce trees in the country.

9. Senator SP filed a complaint against Mr. Baraona Bray for serious insults and
slander because the latter had allegedly accused him of “moral vice,” a conduct
further aggravated because the alleged offense was committed against a public
official, as established in Art. 12 (13) of the Criminal Code. Mr. Baraona Bray was
criminally convicted only for serious insult, pursuant to Articles 417(3), and 418,
first paragraph, of the Chilean Criminal Code, together with Article 29 of Law
N©19.733. He was sentenced to 300 days imprisonment, a fine of 20 monthly tax
units (MTU) and the suspension of the right to hold public office for the duration of
the sentence. Although the judgment was appealed, the conviction was upheld in
second instance.?

10. This is, therefore, another occasion in which the Inter-American Court has been
called upon to rule on the provision and application of criminal measures to
establish subsequent liability for speech that allegedly oversteps the limits of the
legitimate exercise of the right to freedom of expression, thereby affecting the
honor of third parties. This case marks an important development in the standards
established up until the case of Moya Chacdn v. Costa Rica, so we will formulate
some considerations on the circumstances in which the use of criminal measures is
contrary to the Convention, in order to avoid excesses in the imposition of
restrictions on freedom of expression.

11.1In this case, however, unlike what happened in the case of Moya Chacdn v. Costa
Rica, beyond the mere existence of regulations that established a criminal response
to certain types of speech, the criminal law was effectively applied to the specific

2 Inter-American Court. Case of Baraona Bray v. Chile. Preliminary objections, merits, reparations and costs.
Judgment of November 24, 2022. Series C. No. 481. (Hereinafter, “Judgment”), §§58-63.



case,? so that Mr. Baraona Bray was not only subjected to criminal proceedings,
but was also criminally convicted, even though the sentence was suspended.

12. Another aspect of the instant case that differs from Moya Chacdn is that the
petitioner is not a journalist, but a lawyer and environmental advocate. The
statements that led to his conviction were made in the exercise of these
professions, as recognized in the judgment,* due to his technical and legal expertise
in forestry matters, especially with regard to the alerce reserves. With regard to
Mr. Baraona Bray’s status as an environmental defender, it is pertinent to cite an
excerpt from his testimony at the public hearing held in this case on June 20, 2022:

[T]hey were multidisciplinary groups, I worked with biologists,
forestry engineers, we all tried to cooperate on this issue and
we all had the spirit of protecting the environment. And we did
it pro bono. We were in groups that included journalists who
worked pro bono, they published press releases, they informed
the community, so we were very involved with the community
and we believed the story; the truth is, we wanted to believe
that we were improving the world.>

13.Taking into account the role played by the petitioner, it is important to highlight
the fact that the Inter-American Court has placed the actions of environmental
defenders on a par with those of human rights defenders, which means that the
former enjoy the same protections as the latter. This position is in line with the
precedent established in the case of Lhaka Honhat v. Argentina, according to which
environmental rights are included in the realm of human rights.® This standard is
also consistent with recent guidance from other international bodies. In this regard,
it is worth recalling the landmark decision of the United Nations Human Rights
Council in October 2021, which recognized the right to a clean, healthy and
sustainable environment as a human right,” and which was subsequently confirmed
by a UN General Assembly resolution adopted unanimously in July 2022.8

14. These specific features of the case highlight the essential role of a truly pluralistic
debate on issues of public interest for democratic societies.

15. As for understanding the meaning of “public interest” and the importance of
ensuring discussion of such matters within the public arenas of dissent, we refer to
the words of the expert witness Martin Prats at the public hearing held on June 20,
2022:

3 In the Case of Moya Chacdn v. Costa Rica, the victims were subject to civil and criminal proceedings due to a
journalistic report that implicated police officers. The criminal action was dismissed, so that they were only
convicted under civil law. Inter-American Court. Case of Moya Chacdn et al. v. Costa Rica. Preliminary objections,
merits reparations and costs. Judgment of May 23, 2022. Series C. No. 451. §82.

4 Judgment, §§70-80.

5> Statement of Carlos Baraona Bray before the Inter-American Court in public hearing of June 20, 2022.

¢ Inter-American Court. Case of the Indigenous Communities Members of the Lhaka Honhat (Our Land)
Association v. Argentina. Merits, reparations and costs. Judgment of February 6, 2020. Series C. No. 400. On
previous occasions, even before it recognized the justiciability of environmental rights, the Court had already
discussed the relationship between human rights and environmental rights. See the judgment in the case of
Salvador Chiriboga v. Ecuador of 2008: “Moreover, this Court emphasizes, in relation to the deprivation of the
right to property, that a legitimate or general interest based on the protection of the environment such as the
one seen in this case, represents a cause of legitimate public utility” Inter-American Court. Case of Salvador
Chiriboga v. Ecuador. Preliminary objection and merits. Judgment of May 6, 2008. Series C. No. 179. (§76).

7 UN Human Rights Council. Resolution A/HRC/RES/48/13, of October 8, 2021. available at: https://documents-
dds-ny.un.org/doc/UNDOC/GEN/G21/289/53/PDF/G2128953.pdf?OpenElement

8 UN General Assembly. Resolution A/76/L.75, July 26, 2022. Available at:
https://digitallibrary.un.org/record/3982508?In=en



https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/289/53/PDF/G2128953.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/289/53/PDF/G2128953.pdf?OpenElement
https://digitallibrary.un.org/record/3982508?ln=en

Speeches that can be understood to be of public interest are
those about which society, by being aware of them and being
informed about them, can better defend its rights, and also
encourage democratic debate about them. Criminalizing
opinions, information, and ideas that may somehow involve
this type of interest inhibits democratic discussion, inhibits the
person who wants to express it, so that, for fear of being
subject to criminal liability he remains silent, inhibits himself,
and does not act. But this also affects the rest of society,
which, seeing how a person was held criminally liable for
speaking out on certain issues, also refuses to do so.
Therefore, failure to protect speech of public interest may lead
to a general impairment of the quality of democracy in a
country.

16. With regard to statements and comments made in the context of activities in
defense of the environment, imbued with the highest level of public interest, the
Inter-American Court has once again recognized that expressions related to this
objective should enjoy greater protection, with a view to fostering democratic
debate.®

17.However, the judgment handed down in the present case breaks new ground by
going beyond the standards currently in force in the inter-American sphere
regarding the use of criminal law to safeguard honor at the expense of freedom of
expression, particularly where statements concerning matters of public interest are
at stake.

18.Its contribution lies in establishing truly objective criteria that make it possible to
immediately rule out the use of criminal measures in situations involving the
protection of the honor of public officials against the imputation of offenses or
offensive acts.!? As the Inter-American Court has recognized since 2004 with the
judgment in the case of Herrera Ulloa v. Costa Rica, the chilling effect of criminal
law is a significant limitation to the exercise of freedom of expression.!!

19.1n this regard, the inhibiting or intimidating effect - also known as the chilling
effect’? —-is observed not only when there is a conviction, but also when there is the
mere possibility of prosecution owing to the existence of a criminal offense in the
domestic legislation, which worsens as the criminal proceeding progresses.

20. 1t is therefore imperative to minimize, as far as possible, the chilling effect in these
cases, thus ensuring proper protection of the right to freedom of expression, which
is fundamental for the democratic rule of law. As stated in the judgment in the
present case, the protection of honor through criminal measures is not in keeping
with the Convention when matters of public interest are at stake.!3

21.To this end, it is essential to define objective criteria that allow for the immediate
elimination of the applicability of criminal measures when seeking to establish
subsequent liability for statements on issues of public interest, in order to prevent
them from being used to discourage the free exercise of the right to freedom of

° Judgment, §108.

10 Judgment, §§129-131.

11 Inter-American Court. Case of Herrera Ulloa v. Costa Rica. Preliminary objections, merits reparations and
costs. Judgment of July 2, 2004. Series C. No. 107. §133.

2 Inter-American Court. Case of Moya Chacén et al. v. Costa Rica. Preliminary objections, merits reparations
and costs. Judgment of May 23, 2022. Series C No. 451. Concurring opinion of Judge Rodrigo Mudrovitsch, §4.
13 Judgment, §115.



expression and avoid subjecting to public scrutiny conduct that undermines the
population’s interests.

22.1t should be noted that Mr. Baraona Bray was acquitted of the crime of slander,
which was also the subject of the complaint filed against him, since, according to
the judgment of the Guarantee Court of Puerto Montt, Mr. Baraona did not accuse
Senator SP of a criminal act.!*

23.1In comparative law, there are several models for the criminal protection of honor.
Two basic models can be identified: the tripartite model, which combines the
criminal offenses of libel, defamation and slander; and the bipartite model, which
differentiates only between libel and slander. Attention should be paid to the fact
that the nomen juris of the criminal offenses does not always express the same
content. For example, what constitutes defamation in one legal system may be libel
in another. 1>

24.Thus, the considerations in this opinion do not cover crimes against honor based
on the attribution of a criminal act to another person - regardless of the
nomenclature adopted to refer to such criminal offenses in the various legal
systems that make up the Inter-American system - but only those that, in the
words of the Inter-American Court, involve the attribution of offenses and offensive
acts. 1% And the fact is that, aside from not being included in the factual framework
of the case, the behaviors that imply false attribution of crimes represent a more
serious infringement on the honor of individuals and would require a more profound
reflection by this Court, in the circumstances of a specific contentious case.

25. We will first present some general considerations on the current limits to the
provision and use of criminal measures to restrict freedom of thought and
expression in the domestic legal systems, in order to analyze the parameters
already established by the Inter-American Court, and then present the advances
embodied in the new step in the development of the Court’s jurisprudence achieved
in this case.

26. We will now examine some particularly problematic aspects — and therefore worthy
of reform- of the Chilean legal system related to criminal measures that have the
power to restrict freedom of expression in the name of protecting the honor of
others, beyond the lack of clarity, precision and specificity of the components of
the criminal offense of serious insult already highlighted in the judgment.'” We
refer to (i) the existence of an aggravated modality when the injured party is a
public official or authority and (ii) the existence of an aggravated modality when
the statements in question are made through the media.

III. The possibility of applying criminal measures in defense of honor,
according to the parameters already established by the Inter-American
Court of Human Rights

27.As we have tried to explain, the standard established in the judgment in Baraona
Bray v. Chile builds on the long tradition and foundations of the Inter-American
Court’s case law, which is committed to seeking a conventionally appropriate
solution to the tensions arising from the interaction between the exercise of
freedom of expression and criminal law as a mechanism for the protection of honor.
As a product of this fertile area of debate, the Inter-American Court has been

4 Judgment of the Court of Guarantee of Puerto Montt, of June 22, 2004 (evidence file, folio 11).

15Cf, Pablo Serrano, Alejandro. La proteccion penal del honor y el conflicto con las libertades informativas -
Modelos del Common Law, continental europeo y del Convenio Europeo de DDHH, Buenos Aires, 2017.

16 Judgment, §129.

17 Judgment, §§137-142.



careful to identify cases and circumstances in which the existence of a legal
provision of a criminal nature, or the effective application of criminal measures in
defense of honor, would be incompatible with the American Convention.

28.1In the case of Alvarez Ramos v. Venezuela, in order to evaluate a possible violation
of Article 13 in that specific case, the Inter-American Court divided its analysis into
two parts: first, it classified the statements made by Mr. Alvarez as expressions of
public interest, and only then did it analyze the subsequent criminal liability
attributed to the petitioner. Then, to determine whether or not the content of the
petitioner’s statements to the detriment of the former Venezuelan congressman
were of public interest, the Inter-American Court invoked three different criteria or
elements, namely: (i) the subjective element, in other words, whether the person
whose honor was allegedly damaged was a public official, (ii) the functional
element, that is, the person was acting in an official capacity at the time the facts
and, finally, (iii) the material element, that is, the subject matter of the discussion
was of public interest. 8

29.The subjective element is simpler to apply and allows for immediate identification,
leaving little margin for discretion when defining whether or not a given individual
was a public official at the time of the facts. The functional element, on the other
hand, leaves some room for discretion,!® as it requires a more in-depth analysis of
the facts to determine whether the conduct in question is related to the functions
of a particular office or whether it occurred in the private life of the public official.
Finally, the material element presupposes a greater margin of interpretation, since
there are no objective parameters for establishing whether or not a given issue is
of public interest; in other words, the identification of what would be publicly
relevant varies not only from one person to another, but also according to the
temporal, social and geopolitical circumstances in which the case is inserted.

30. A few years later, with the judgment in the case Palacio Urrutia et al. v. Ecuador,
the Inter-American Court consolidated the jurisprudential advances achieved in
Alvarez Ramos. In addition to adopting the criteria established therein to identify
speech circumscribed in public debate, it also affirmed that the use of criminal laws
to punish the dissemination of such expressions is not compatible with the
Convention and highlighted the existence of less harsh alternatives and, therefore,
of preferred use.?® On that occasion, the Inter-American Court noted the chilling
effect caused by the sanctions imposed on Mr. Palacio Urrutia and on the newspaper
El Universo, which ultimately affected all media professionals linked to it.?!

31. From these valuable pieces of case law related to freedom of expression, it follows
that, in the case of speech concerning matters of public interest, the provision and
application of criminal measures aimed at subsequent liability would not be
compatible with the American Convention. It is undeniable that the Court’s rich
jurisprudence in this area has been a great achievement for the defense of freedom
of expression, the result of an advanced and contemporary interpretation of Article
13 of the Convention, intended to offer a more favorable approach and a broader
scope to the right to freedom of expression.??

18 Inter-American Court. Case of Alvarez Ramos v. Venezuela. Preliminary objection, Merits, reparations and
costs. Judgment of August 30, 2019. Series C. No. 380. §§112-117.

19 Judgment, §128.

20 Inter-American Court. Case of Palacio Urrutia v. Ecuador. Merits, reparations and costs. Judgment of November
24, 2021. Series C. No. 446. §§118-119.

2! Inter-American Court. Case of Palacio Urrutia v. Ecuador. Merits, reparations and costs. Judgment of November
24, 2021, Series C. No. 446. §§123-124.

22 Inter-American Court. Case of Palacio Urrutia v. Ecuador. Merits, reparations and costs. Judgment of November
24, 2021. Series C. No. 446. Concurring opinion of Judges Eduardo Ferrer Mac-Gregor Poisot and Ricardo C.
Pérez Manrique, §32.



32. At this point, we stress once again the vital importance of safeguarding debate on
issues of public interest, which is only possible by ensuring a fertile and conducive
environment for discussion and maintaining the free exchange of ideas in a
democratic society. Bearing in mind that a truly pluralist debate is an essential
instrument not only for the control of public administration and resources, but also
for the transparency of State activities, it fosters accountability and responsibility
among public officials for their actions in the popular arena, as was emphasized by
the expert witness Martin Prats at the public hearing held on June 20, 2022.23

33.However, in light of the standards and criteria in force until then in the inter-
American sphere, it was not possible to determine a priori whether or not the
subject of an individual’s statements was of public interest. This is because such a
judgment depends on factors that cannot be determined in an objective analysis,
and requires the interpretation of subjective concepts, which is usually made by a
judicial authority at a procedural moment after the filing of a complaint. Thus, in
the absence of other criteria that we will define below, it is not possible to conclude,
prior to the filing of the criminal complaint, whether or not a particular case may
give rise to the application of criminal measures to hold accountable the person
who made the statement.

34.This situation allows actors such as human rights defenders and journalists, along
with any citizen wishing to discuss public issues, to be subjected to the burden and
harm-both financial and social- of having criminal proceedings brought against
them, only to later receive a response from the State as to whether or not criminal
prosecution is appropriate in their case, or whether the speech in question would
enjoy special protection under the mantle of freedom of expression on matters of
public interest. And even if in practice there is no criminal prosecution, the mere
possibility that this could occur is often sufficient for those who venture into public
criticism to be constantly haunted-even maliciously - by the risk of having to face
the criminal justice system if they decide to engage in public debate.

35. As the Inter-American Court has acknowledged on more than one occasion, the
possibility of being subjected to a criminal proceeding can, in itself, constitute a
means of restricting freedom of expression, since it has a chilling effect on members
of society.?* In 2012, in the case of Uzcategui et al. v. Venezuela, the Inter-
American Court reaffirmed what it had already stated in the case of Ricardo Canese
v. Paraguay, namely, that the existence of criminal proceedings per se generates
a chilling and inhibiting effect that hinders the exercise of freedom of expression
and, therefore, is contrary to the State’s obligation to guarantee the free and full
exercise of freedom of expression in a democratic society.?®

36.This so-called chilling effect raises concerns about the guarantee of the right to
freedom of expression -essential for any truly democratic society- which is closely
linked to the existence of an authentic institutional ‘comfort zone’ for its exercise,
free from pressures derived from the exercise of the punitive power of the State.
In the instant case, in his intervention during the public hearing held on June 20,
2022, the petitioner pointed out that after his conviction in 2004 -and because of
it- he stopped acting in environmental cases that had repercussions in the media,
opting to remain anonymous in the few cases in which he participated.

23 Expert opinion of Martin Prats at the public hearing before the Court on June 20, 2022.

24 Inter-American Court. Case of Ricardo Canese v. Paraguay. Merits, reparations and costs. Judgment of August
31, 2004. Series C. No. 111, §107; Case of Kimel v. Argentina. Merits, reparations and costs. Judgment of May
2, 2008. Series C. No. 177, §85; and Case of Uzcategui et al. v. Venezuela. Merits and reparations. Judgment of
September 3, 2012. Series C. No. 249, §189.

25 Inter-American Court. Case of Uzcategui et al. v. Venezuela. Merits and reparations. Judgment of September
3, 2012. Series C. No. 249. §189.



37.1n fact, this effect is prior to -and, to a certain extent, independent of - the actual
initiation of a criminal proceeding, and stems from the mere possibility of being
embroiled in a criminal offense as a result of the existence of a legal provision that
establishes possible subsequent liabilities for abuses in the exercise of the right to
freedom of expression.

38. However, as mentioned previously, the Inter-American Court’s case law has been
structured to create, a priori, hypotheses in which the existence and application of
criminal measures would be contrary to the Convention. This development is
crystalized in the judgment in the Baraona Bray v. Chile case and is the qualitative
leap made by the Inter-American Court, which will be analyzed in greater detail in
the next chapter.

39. Certainly, the a priori creation of hypotheses is a recurring jurisdictional practice,
which has great value in different scenarios and makes it possible to address a wide
range of human rights violations. However, when specifically addressing the
guarantee of freedom of expression, it must be borne in mind that the mere
normative provision of criminal liability may inhibit the legitimate exercise of this
right. Thus, the option of delegating to the judges the task of defining a posteriori
whether or not a given conduct - because it concerns matters of public interest-
would fall under the hypothesis of prohibition of criminal measures is insufficient to
ensure the full enjoyment of freedom of expression, thereby becoming a less
effective approach for dealing with cases such as the present one.

40.In the classification proposed by Winfried Hassemer, concepts such as “public
interest” are among those requiring complementary assessment by the judge,
giving him a greater margin of semantic freedom and, furthermore, mitigating the
predictability of his decision. In circumstances in which the restrictive element of
freedom of expression lies in the exercise of the criminal jurisdictional function
itself, the predictability of the decision-making process becomes indispensable to
guarantee the rights of the accused. It is, therefore, precisely from the ability to
better delimit the interpretative framework of the Judiciary that the significance of
the decision issued by the Inter-American Court derives, as will be explained below.

IV. The inapplicability of criminal measures to protect the honor of public
officials

41.In order to sufficiently minimize the chilling effect -and, therefore, effectively
safeguard freedom of expression - it is essential to carry out an immediate analysis
of the applicability, or not, of criminal measures in defense of honor. This is because
the a priori exclusion of criminal ius puniendi to promote the defense of honor in
certain cases prevents individuals from feeling intimidated, inhibited or dissuaded
from contributing to public debate by being constantly subject to the possibility -
albeit theoretical - of incurring criminal liability or even being subject to criminal
prosecution.

42.Mr. Baraona Bray’'s statement at the public hearing aptly summarizes the
democratic risk that criminal prosecution entails for public debate, since it produces
silencing effects that extend beyond the individuals who are directly prosecuted.
On that occasion, the victim acknowledged that not only he, but also other lawyers
and environmental defenders had remained silent after his conviction.?6

26 Statement of Carlos Baraona Bray before the Court at the public hearing on June 20, 2022: “I admire them,
but they have also silenced a part of their inner being, they never again - if you review the press in Chile- they
never again participated in any complaint, in any act of environmental protection in the face of abuse from both
the State and the private sector, because the private sector can also abuse the environment. And so, many other
lawyers, many other people that I know, and I myself kept silent.”



43.Finally, both the Inter-American Commission on Human Rights?’ and the
petitioner’s representatives?® advocated before the Inter-American Court for the
amendment of Chile’s criminal legislation on crimes against honor when the
offender is a public official or authority. The former requested the repeal of the
criminal offenses of defamation, libel and slander, while the latter requested the
decriminalization of all three criminal offenses.??

44.This progressive displacement of the legal protection of honor from the criminal
sphere to other spheres has increasingly gained ground at the international level.
By way of illustration, consider Argentina which only imposes a fine for the offense
of false attribution of a crime3° and does not impose a prison sentence for insult.
In fact, the Argentine legal system has promoted the true decriminalization of
crimes against honor, and went even further by declaring that statements on
matters of public interest shall in no case constitute a crime against honor.3!
Similarly, in 2009, Uruguay exempted from criminal liability those who criticize or
make statements against public officials.3? That same year, the United Kingdom
decriminalized defamation and other honor crimes through the Coroners and Justice
Act, 33 following the common law tradition already adopted by the United States,
whereby offenses against honor- known as libel, slander and defamation- are not
criminalized at the federal level.

45. Such objective solutions are preferable because they modulate the chilling effect to
its minimum level, so that it can no longer weaken the institution of freedom of
expression.

46.As the Inter-American Court acknowledges in paragraphs 129 and 130 of the
judgment, establishing the absolute inapplicability of criminal measures when their
purpose is subsequent liability for statements involving public officials — except in
situations where they are falsely accused of a crime - is an alternative that
satisfactorily safeguards the right to freedom of expression, since it would reduce
the chilling effect from the first moment in which it could begin to affect the
enjoyment of this right and thus weaken and impoverish public debate.

47.However, this is only possible when the analysis of the (in)applicability of criminal
law is based on clear and objective criteria that reduce the judge’s margin of
interpretation and that can be easily analyzed to eliminate fear of a criminal
punishment that could preemptively silence voices and opinions.

27 Merits Report (evidence file, folio 35).

28Brief with pleadings, motions and evidence (evidence file, folio 108).

29 The expert witness Martin Prats, offered by the petitioner’s representatives, presented a report that addressed,
among other questions, the drawbacks of using criminal law to settle conflicts on freedom of expression and
establish subsequent criminal liabilities. In this context, he declared himself in favor of the decriminalization of
crimes against honor. Expert opinion of Martin Prats at the public hearing before the Court on June 20, 2022.

30 Cf. Article 109 of the Criminal Code of Argentina - “The slander or false accusation of a specific natural person
of the commission of a specific and circumstantial crime that gives rise to public action, will be punished with a
fine of three thousand pesos ($ 3.000.-) to thirty thousand pesos ($ 30.000. -). In no case will expressions
referring to matters of public interest or those that are not assertive constitute the crime of slander.”

31 Cf. Art. 109 of the Criminal Code of Argentina supra, and Art. 110 of the Criminal Code of Argentina - In no
case will expressions referring to matters of public interest or those that are not assertive constitute the crime
of slander. Neither will the qualifying words harmful to honor constitute a crime of insults when they are related
to a matter of public interest.

32 Cf. Law 18.515, of July 15, 2009, Art 4 of which amended Art. 336 of the Uruguayan Criminal Code, to the
following wording: “ARTICLE 336. (Exemption from liability and proof of the truth). - The following shall be
exempt from liability: A) anyone who makes or disseminates any kind of statement on matters of public interest,
referring both to public officials and to persons who, by reason of their profession or trade, have a social exposure
of relevance, or to any person who has voluntarily become involved in matters of public interest (...).”

33 Article 73 of the Coroners and Justice Act: “Abolition of common law libel offences: The following offenses
under the common law of England, Wales and the common law of Northern Ireland are abolished: (a) the offenses
of sedition and seditious libel; (b) the offense of defamatory libel; (c) the offense of obscene libel.”



48.1n this regard, it should be recalled that international case law -reiterated in the
instant case- has consolidated a standard according to which the exercise of
freedom of expression enjoys an extra level of protection when it concerns
discussions on matters of general or political interest.3* More specifically, there is
a noticeable trend in international jurisprudence concerning the conflict between
freedom of expression and the protection of the honor of public officials, which
gives precedence to freedom of expression.

49.Such precedence, even if it definitively rules out the applicability of criminal
measures, does not imply that the honor of public officials is left entirely
unprotected by the law. It only means that its safeguarding and the possible
limitations to freedom of expression, in situations involving the attribution of
offenses or offensive acts, should be restricted to areas other than criminal law. In
this sense, the decision to rectify the information and guarantee the right of reply
emerge as doubly beneficial alternatives, contemplated in Article 14 of the
Convention3> because, in addition to not causing the silencing of opinions, they
encourage debate, promoting the pluralism of ideas, opinions and information.

50. In the instant case, 3® the Court has reinforced the previous standard, indicating that
public figures are exposed to a more demanding public scrutiny of their conduct.3”
It should be emphasized, once again, that this does not mean in any way that the
honor of public officials and public figures should not be protected, but rather that
(i) criminal prosecution, in certain circumstances, is not suitable for this purpose
and (ii) that measures of greater accountability must conform to the basic principles
of democratic pluralism, which require that the State and its agents be open to
public criticism and to accountability in the exercise of their public functions.38

51.In the European sphere, the main precedent for the debate on offenses against
public officials and the protection of honor is to be found in the case of Lingens v.
Austria.3° Briefly, this case involved the conviction of a journalist for defamation,
following his harsh criticism of politicians with a past linked to Nazism and his use
of expressions such as “vile opportunism,” “immoral” and “unworthy.” The
European Court of Human Rights ("ECHR") decided that the conviction of a
journalist by the Austrian courts constituted a violation of Article 10 of the European
Convention, ruling that the limits of acceptable criticism are significantly more

flexible in the case of political agents, as opposed to private individuals.

52. According to the ECHR, politicians knowingly lay themselves open to close scrutiny
of their every word and deed by both journalists and the public at large; they must
therefore, display a greater degree of tolerance of criticism and adverse opinions.
According to the ruling, this does not mean that the reputation of a political agent
should not be protected, even in cases where he acts within the sphere of his public

34 Judgment, §108.

35 Judgment, §107. In this regard, see the Case of Moya Chacén et al. v. Costa Rica. Preliminary objections,
merits reparations and costs. Judgment of May 23, 2022. Series C No. 451. Concurring opinion of Judge Ricardo
C. Pérez Manrique. §19-22.

36 Judgment, §111.

37 Inter-American Court. Case of Herrera Ulloa v. Costa Rica. Preliminary objections, merits reparations and
costs. Judgment of July 2, 2004. Series C. No. 107, §129; Case of Tristan Donoso v. Panama. Preliminary
objection, Merits, reparations and costs. Judgment of January 27, 2009. Series C. No. 193; Case of Moya Chacon
et al. v. Costa Rica. Preliminary objections, merits reparations and costs. Judgment of May 23, 2022. Series C
No. 451. §75.

38 Inter-American Court. Case of Moya Chacdn et al. v. Costa Rica. Preliminary objections, merits reparations
and costs. Judgment of May 23, 2022. Series C. No. 451. Concurring opinion of Judge Rodrigo Mudrovitsch, §12.
39 ECHR. Case of Lingens v. Austria. Judgment of July 8, 1986.



functions. However, in such cases, this protection must be weighed against the
public interest in openly discussing political matters.4°

53.1It is worth citing an excerpt from another ECHR decision on the precedence of the
right to freedom of expression over the honor of public officials, this time in the
well-known case of Lopes Gomes da Silva v. Portugal:#

As to the limits of permissible criticism, they are wider with
regard to a politician acting in his public capacity than in
relation to a private individual. A politician inevitably and
knowingly lays himself open to close scrutiny of his every word
and deed by both journalists and the public at large, and he
must display a greater degree of tolerance, especially when he
himself makes public statements that are susceptible to
criticism. He is certainly entitled to have his reputation
protected, even when he is not acting in his private capacity,
but the requirements of that protection have to be weighed
against the interests of open discussion of political issues, since
exceptions to freedom of expression must be interpreted
narrowly.4?

54.1t should be noted that the petitioner’s representatives alleged that the Chilean
State has repeatedly used criminal offenses against honor to punish political
criticism, opinions and accusations against public figures - and even mentioned
some cases in this regard.*?

40 Using a similar reasoning, the ECHR reached the same conclusion in the case of another Austrian journalist
who made harsh criticisms and accusations against political agents. In one of his criticisms, the journalist used
the direct insult of "idiot" (Trottel). In this case, the Court clarified that insults cannot be read out of context,
which in this instance involved political criticism of a public matter involving controversial statements by the
offended party. Cf. ECHR. Oberschlick v. Austria. N° 11662/85. Judgment of May 23, 1991; Oberschlick v.
Austria. N°© 20834/92. Judgment of July 1, 1997. In the same vein, the ECHR ruled in the case of a citizen who
insulted the then President Sarkozy of France, and was convicted for the specific crime of ‘insulting the President
of the Republic’, art. 26, of the Law of July 29, 1881 on Freedom of the Press. Repeating the line of reasoning
used in previous cases, the ECHR in addition ruled that imposing a criminal penalty for such conduct (the
individual had insulted the President with the phrase “Casse toi pov’con” something like “Get lost, you sad prick”)
could have a chilling effect on satirical forms of expression, which can play a very important role in the free
discussion of questions of public interest, an essential feature of a democratic society. Cf. ECHR. EON v. France.
No. 26118/10. Judgment of March 15, 2013.

41 ECHR. Case of Lopes Gomes da Silva v. Portugal. No. 37698/9. Judgment of September 29, 2000. See also
MOTA, Francisco T. da. Or, Tribunal dos Direitos do Homem and a Liberdade of Expressdo: Os casos portugueses,
Coimbra Editora: Coimbra, 2009, p. 40 sbsq; (critically, from the methodological perspective). COSTA, José de
Faria. A informagdo, a honra, a critica and a pds-modernidade (ou os equilibrios instaveis do nosso
desassossego), Revista Portuguesa of Ciéncia Criminal, 11 (2001), p. 131 and sbsq.

42 Similarly, Baciagalupo affirms that the right to freedom of expression shall prevail when the expression or
information is aimed at participation in the formation of public opinion. BACIGALUPO, Enrique. Delitos contra el
honor. Madrid: Hamurabi, 2006. p. 48.

43 Convictions: Raul Quintana with Javier Rebolledo, Eighth Court of Guarantee of Santiago, RUC N° 1810018991-
3, RIT N°3187-2018 (2018); the citizen with Miodrag Marinovic,”3° Court of Guarantee of Santiago. RUC
N°1310027365-3, RIT N°6389-2013 (2013); Gaspar Rivas with Androénico Luksic, Eighth Court of Guarantee of
Santiago. RUC N°1610015512-9, RIT N°3799-2016 (2016); “Gonzalo Cornejo with Daniel Jadue, Fourth Trial
Court in Criminal Matters. RUC N 1710019007-9, RIT N°599-2017 (2017); Fidel Meléndez with Claudio Pucher,
Guarantee Court of Licantén. RUC N°1610017451-4, RIT N°272-2016 (2016).

Acquittals: Andrés and Adolfo Zaldivar with Marcel Claude”, Court of Appeals of Santiago. No. 62.720-2002
(2002); Pedro Sabat with Danae Mlynarz, Eighth Court of Guarantee of Santiago. RUC N°0810010361-4, RIT N°
4093-2008 (2008); Rodolfo Carter with Marcela Abedrapo, Fourteenth Court of Guarantee of Santiago. RUC N°
1710025106-k, RIT N°4581-2017 (2017); Raul Quintana with Javier Rebolledo Eighth Court of Guarantee of
Santiago. RUC N° 1810018991-3, RIT N° 3187-2018 (2018).

Dismissals: Ramdn Galleguillos Castillo et al. v. Hugo Gutiérrez Galvez, Court of Guarantee of Iquique. RUC N°
1310013817-9, RIT N° 5629-2013 (2013); Franco Parisi with Evelyn Matthei, Eighth Court of Guarantee of
Santiago. RUC N° 1310033640-k, RIT N° 9913-2013 (2013); Michelle Bachelet with Revista Qué Pasa RUC N°
1610019481-7, RIT N° 6028-2016 (2016); Sebastian Davalos with Tomas Mosciatti Eighth Court of Guarantee
of Santiago. RUC N° 1310012252-3, RIT N°3787-2013 (2013).

Information withdrawn from the Pleading and Motions Brief, Evidence file, folios. 103-104



55.1In response, the Chilean State argued that the criminal offense of serious insult
does not lead to indiscriminate criminal proceedings that inhibit the legitimate
exercise of freedom of expression. Moreover, only a small proportion of these
cases end in a conviction and, even when they do, the penalties imposed are
“minor” and in no case are custodial sentences imposed on account of the
suspension of the sentence.** In this regard, we believe it is necessary to make
some observations on the response given by the Chilean State.

56. First, even if a conviction only occurs in a minority of cases, it means that there
are still cases in which it does occur. The fact that such cases are supposedly in a
minority does not only not mean that they are few, but also does not diminish the
alarming nature of the situation, being sufficient to create a chilling effect and
thus silence voices, impoverishing public debate in a democratic society.

57.Secondly, it is important to emphasize once again that the mere possibility of
prosecution — due to the existence of a provision that criminalizes conduct that
impugns the honor of others - is sufficient to cause a chilling effect.

58. Thirdly, the use of criminal prosecution further increases the chilling effect that
weakens freedom of expression, especially in the context of crimes against honor,
which are usually prosecuted through private lawsuits by the offended party,
which is both troubling and problematic. Given that the mere filing of a criminal
complaint is sufficient to initiate criminal proceedings, it is far easier to use the
force of the criminal justice system to discourage criticism, whistleblowing and
the disclosure of information of relevance to public opinion.

59.1In this regard, it is important to recall the concern expressed by the Inter-
American Court —including through the judgment in this case- about the fact that
public officials often resort to the courts to file lawsuits for crimes of slander or
libel in order to silence or suppress criticism of their actions in the public arena,
by means of the so-called "SLAPP proceedings” (Strategic Lawsuit Against Public
Participation).%

60. The strategy of a SLAPP lawsuit is to burden the defendants with litigation costs
so high that they desist, cease or retract their speech, producing an effect of self-
censorship.*® Thus, legislative measures that prevent or limit the access of public
officials to the courts as spaces to silence their critics also provide excellent
opportunities for States to review their procedural mechanisms in order to adopt
anti-SLAPP provisions.4”

61. Finally, with respect to crimes against honor, even if a possible custodial sentence
is suspended, the individual will continue to have the status of a convicted
criminal, and may have other rights restricted. In this regard, we would like to
emphasize some excerpts from the petitioner’s statements during public hearing
held on June 20, 2022:48

44 Answering brief (evidence file, folios 204-207).

45 Inter-American Court. Case of Palacio Urrutia et al. v. Ecuador. Merits, reparations and costs. Judgment of
November 24, 2021. Series C. No. 446. §95.

46 Inter-American Court. Case of Palacio Urrutia et al. v. Ecuador. Merits, reparations and costs. Judgment of
November 24, 2021. Series C. No. 446. Concurring opinion of Judges Eduardo Ferrer Mac-Gregor Poisot and
Ricardo Pérez Manrique, §14.

47 Inter-American Court. Case of Palacio Urrutia et al. v. Ecuador. Merits, reparations and costs. Judgment of
November 24, 2021. Series C. No. 446. Concurring opinion of Judges Eduardo Ferrer Mac-Gregor Poisot and
Ricardo Pérez Manrique, §22.

48 Statement of Carlos Baraona Bray before the Inter-American Court at the public hearing of June 20, 2022.
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63.

Now, (regarding) the definitive dismissal (of the case), many
people interpret it as: “there was no trial,” that is to say, "it
does not have any consequences for the convicted person
because this procedural benefit was applied. The problem is
that there was a conviction. And, what is my problem as a
lawyer? That anyone who wants to check the records on the
Judiciary’s website, can simply type my name and my RUT
(number), and the conviction appears. Someone put my name
all over Google, “Baraona sentenced to 300 days,” “new
lawsuit against Carlos Baraona,” “now Baraona will go to jail”

(...)

In Chile, you can see any record, the police have special
records, the prosecutors have special records, they enter my
name and the conviction appears. I stand up in front of a court
to plead and the judges have their records and they know that
I was convicted. Look, I'm going to tell you something,
something personal, I don't want to say too much. In 2008,
the clinic of the ... invited me to Washington, to the United
States, because this case was heard, in 2008 there was a
hearing for this case in Washington. I had obtained funds to
pay for my air tickets, and when I was faced with the visa form
to enter the United States, there is a section that says: “have
you been convicted, yes or no.” Of course, I wanted to say that
there is a mechanism in Chile, the 398, but I don’t have that
option, I have to say I was convicted or I was not convicted. If
I lie to the United States, I prefer not to know what the
consequences would be ... so I tore up the paper, I did not
request the visa and I did not go to the United States. I have
never been to the United States. In other words, as long as
there is no judgment stating that the 2004 trial was unfair, that
the Chilean government made a mistake, I continue to be a
convicted person. I have even endured mockery, as a
convicted man, “officer, how can you believe him if he has been
convicted?” That is the reality. What did I do as a defense
mechanism? I focused on the private sector, my clients are
from the private sector, a rental lawsuit between Mr. A and Mr.
B. That is what I do. I stopped handling these public trials,
because I'm always exposed to the fact that I was convicted

(...)

All these years, of course, I've had to bear the stigma of having
lied, of damaging the honor of a senator. For me... I don’t know
if the word is rage, but I feel angry, powerless.

It is clear that even if the sentence is suspended, the cost is too high. And not only
for the accused, but also for a democratic society as a whole, owing to the
impoverishment of the debate on issues of public interest and the weakening of
control over public administration.

Suspended sentences are only possible in the absence of a criminal record and if
the individual does not reoffend. Moreover, suspension is an option available to the
court and is not a mandatory procedure if certain requirements are met. This means
that, although it is a possibility, there is no guarantee that persons convicted of
honor crimes will never be imprisoned.



64.In light of the foregoing, the restriction of criminal prosecution in cases of
statements of public interest already constitutes a notable advance as promoted in
the cases of Alvarez Ramos v. Venezuela and Palacio Urrutia v. Ecuador. The
standards established therein and reiterated by the judgment in the instant case
continue to be applicable to cases involving the offense of falsely accusing an
individual of a crime.

65. For other crimes against honor involving insults and the attribution of offensive
acts, which entail less damage to individual rights, the prohibition of criminal
prosecution should not be based on the possible characterization of the statements
that gave rise to the subsequent liability as being of “public interest”, but rather on
the status of public official of the person whose honor was allegedly affected.

66. The decision on the absolute suppression of criminal measures when their objective
is to hold persons accountable for statements involving public officials and which
do not include a false accusation of a crime, constitutes one of the most important
advances in the defense of the right to freedom of expression promoted by the
Inter-American Court. By adopting this criterion, it is no longer necessary to
determine the public interest nature of the statement that allegedly attributes
offenses or offensive acts. The new standard, by avoiding the mere suggestion of
criminal action, serves to mitigate the chilling effect from the first moment it which
the enjoyment of this right is affected and, therefore, prevents the weakening and
impoverishment of public debate.

V. Defects in the legality and specificity of the criminal provisions
analyzed in this case

a. The criminal offense of insult in the Chilean legal system vis-a-vis
the Convention and the jurisprudence of the Inter-American Court

67.In addition to establishing the standard of absolute incompatibility of the criminal
measures of subsequent liability to protect the honor of public officials against the
attribution of offenses and offensive acts, the Inter-American Court recognized that
the criminal offenses applied in the instant case were not compatible with Article 9
of the Convention.

68.In this regard, we recall that the petitioner’'s representatives argued that the
criminal offense of insult would not meet the standards of legality established in
the American Convention. On this point, a fragment of the petitioner’s statement
during the public hearing held on June 20, 2022 is noteworthy:4°

In my case, slander and insult were invoked, slander is
basically to accuse someone of a crime, currently to impugn
their position, according to our Criminal Code, and that was
dismissed because there was never any talk of influence
peddling and of unlawful association, it was the press that said
that. And slander is what we call a ‘slippery’ concept, which
can be used for anything, it is like a void and each judge gives
it the content he wants, according to the circumstances.

69. The Commission maintains that, due to its ambiguous wording, the criminal
offense is incompatible with the principle of strict legality and with the right to

49 Statement of Carlos Baraona Bray before the Inter-American Court at the public hearing on June 20, 2022.



freedom of expression, since it does not establish clear parameters to define the
prohibited conducts and their elements. >0

70.The Chilean legal system- more specifically the Criminal Code- differentiates
between slander (Articles 412 to 415) and insults (Articles 416 to 420), and also
contains provisions common to both offenses (Articles 421 to 431). Note that the
crime of insult is actually composed of two criminal offenses, namely: minor insults,
provided for in Article 416 and whose penalty is established in Article 419; and
serious insults, established in Article 417 and whose penalty is established in Article
418.

71.This does not mean that conduct which in other legal systems could be classified
as defamation is not criminalized. In fact, it is contemplated in the criminal offense
of insult,” more specifically in the offense of serious insult (Article 417).32
Considering that the Chilean court convicted the petitioner for the latter offense, it
is important to analyze the wording of the provision:

ARTICLE 417.

Serious insults consist of:

1. The imputation of a crime or simple offense that does not give rise
to ex officio proceedings.

2. The imputation of a punishable or prescribed crime or simple
offense.

3. The imputation of a vice or lack of morality whose consequences
may significantly harm the reputation, credit or interests of the victim.
4. Insults that by their nature, occasion or circumstances are
understood by the public as affronts.

5. Those that rationally deserve the classification of serious due to the
status, dignity and circumstances of the offended party and the
offender.

72.The Inter-American Court considers that the criminal offense in question suffers
from a high degree of imprecision, especially Article 417, paragraphs 4 and 5, since
the circumstances that would make the insult “serious” or an “affront” are not
specified. The same is true of paragraph 3, given the vagueness of the expression
"vice or lack of morality.” These criminal definitions are also problematic because,
in theory, they allow for the punishment of the attribution of true facts.

73.This is also the technical-legal opinion issued by Martin Prats, the expert witness
offered by the petitioner’s representatives, who stated the following during the
public hearing held on June 20, 2022:°3

Regarding the principle of legality, the provisions cited and on
which the judgments of the Chilean courts were based,
namely, Articles 416 and 417(3) of the Criminal Code, do not
meet the requirements of clarity and accuracy in defining the
proscribed conduct that would allow the defendant to know and
understand the prohibition and thus to anticipate it. This is also
similar to the Court’s ruling in the case of Canese v. Paraguay
of 2004, where it expressly stated that laws that establish

50 Merits Report (evidence file, fl. 28-30)

51 On this legislative option c¢f. MONTT, Mario Garrido. Derecho Penal Parte Especial, Tome III, Third ed.,
Santiago: Editorial Juridica de Chile, 2007, p. 187.

52 “Defamatory insult” even includes conduct that in other legal systems falls within the criminal definition of
defamation, since it is defined as “the imputation of a crime or simple offense that does not give rise to an ex
officio proceeding” (Art. 417, para. 1) and “imputation of a punishable or prescribed crime or simple offense”
(Art. 417, para. 2). This differentiation occurs because the crime of slander consists of the “imputation of a
specific but false crime that may currently be prosecuted ex officio.” (Art. 412).

53 Statement of Martin Prats before the Court at the public hearing on June 20, 2022.



subsequent liabilities must be sufficiently explicit to guarantee
individuals a margin of certainty regarding the possible liability
of their expressions. (...)

I believe that the rules of the criminal code are excessively
ambiguous and broad and do not clearly establish the
components of the crime, because they do not specify the
intent required of the active subject, allowing the subjectivity
of the offended party to determine the existence of the crime.

(...)

There is a principle of legality with respect to the articles, but
in this case they do not comply with the requirement of clarity
because the criminal definitions applied were too broad and
vague, making it impossible to anticipate the conduct. So,
there is no correspondence with the principle of legality in the
norms applied in this specific case.

74.The case law of the Inter-American Court has long been consolidated in the sense
that the definitions of criminal law must not only be formulated prior to the criminal
act, but also in an express, accurate and exhaustive manner, using precise and
unequivocal terms that identify the criminalized conduct.”* This requirement of
certainty or principle of specificity is one of the corollaries of the principle of
legality>> in criminal law, also known by its Latin formulation nulla poena sine lege,
coined by Anselm Von Feuerbach, who derived it from his theory of psychological
coercion. In order for a penalty to fulfill the function of encouraging citizens not to
commit crimes, it is necessary that they know in advance precisely what the
criminal law prohibits.*® However, the principle of legality is not limited to this
teleological or consequentialist argument 37 - it also has a political-democratic
basis, of a deontological nature: the executive and judicial powers are bound by
abstract laws that protect the individual from the arbitrariness of the State.
Moreover, restrictions on the freedom of citizens - such as criminal laws par
excellence - should only be determined by the democratically empowered
legislator.>8 Thus, the requirement of certainty, derived from the principle of legality,
means that criminal law must be sufficiently clear and precise so that those involved
can know and understand the prohibited conduct, guaranteeing them a margin of
legal certainty as to the possible liability for their statements. In a State governed
by the rule of law, the predictability and reliability of the exercise of state power in
the criminal sphere are values linked to the principle of legality. This means that a
judge must be able to extract from the criminal law reliable guidance for its
application in a specific case, while citizens must be able to clearly visualize the
limits of permissible behavior and the nature and severity of the sanction that
awaits them if they infringe those limits.>®

54 Cf. Case of Ricardo Canese v. Paraguay. Merits, reparations and costs. Judgment of August 31, 2004. Series
C. No. 111, §174; Case of Kimel v. Argentina. Merits, reparations and costs. Judgment of May 2, 2008. Series
C. No. 177, 8§63 and Case of Usén Ramirez v. Venezuela. Preliminary objection, merits, reparations and costs.
Judgment of November 20, 2009. Series C No. 207, §55.

55 Beside the others: nulla peona sine lege scripta (prohibition of basing punishment on customary or natural
law), praevia (prohibition of retroactivity), and stricta (prohibition of analogy).

56 Further references SCHUNEMANN, Bernd. Nulla poena sine lege, Berlin/New York: Walter de Gruyter, 1978, p.
2; GRECO, Luis. Lo vivo y lo muerto en la teoria de la pena de Feuerbach, Madrid/Barcelona/Buenos Aires/Sado
Paulo: Marcial Pons: 2015, p. 55.

57 For a critique of the purely teleological basis of the principle of legality, cf. GRECO, Luis. Conveniencia and
respeto: sobre lo hipotético y lo categdrico en la fundamentacion del derecho penal, Indret 4/2010, p. 5 sbsq.
58 GARCIA PEREZ, Octavio. El principio de legalidad y el valor de la jurisprudencia, Indret 4/2018, p. 8; ROXIN,
Claus/GRECO, Luis. Strafrecht Allgemeiner Teil, Band I, 5% ed., 2020, p. 219.

59 URBINA GIMENO, Ifigo Ortiz de, éLeyes taxativas interpretadas libérrimamente? Principio of legality and
interpretation of the derecho penal”, in: MONTIEL, Juan Pablo (ed.). La crisis del principio de legalidad en el



75.Recalling Hassemer’s lesson, the indiscriminate use of vague concepts in criminal
law, or concepts that rely on complementary assessments, often require judges to
make decisions based on their own moral convictions to complete the semantic
scope of the norm, giving them ample room to act without the guidance of the
law.®% According to the author, “the possibilities of binding the judge to the law
(and verifying this fact) depend on the law itself. Generic and imperfect rules are
much less likely to be binding on the judge than those that fully and precisely say
what they mean.”6?

76.Thus, the failure to clearly define the criminal offense not only undermines the
principle of legality as a corollary of the requirement of certainty or specificity, but
also, reflexively, violates the right to freedom of expression, since it restricts the
range of statements and publications that a citizen can make without fear of being
criminally sanctioned.

77.Based on the above reasons, we agree with the judgment in recognizing that the
aforementioned provisions violate Article 9 of the Convention. However, there are
two elements of the legal system that constitute the factual framework of the case
which deserve a closer look and are inextricably related to the mechanisms of
containment of the right to freedom of expression analyzed here: (i) the criminal
aggravating factor consisting of the use of the media, provided for in Article 29 of
Law N©19.733 and (ii) the aggravating factor related to the offended party’s status
as a public official, provided for in Article 12 (13) of the Chilean Criminal Code.

b. Incompatibility with the American Convention and the case law of
the Inter-American Court, and the aggravating factor of “use of the
media” in Law No. 19.733

78.1In convicting the petitioner, the domestic court invoked not only the criminal
offense of serious insults, but also the aggravating factor of use of the media®? to
disseminate the allegedly defamatory statements, as provided for in Article 29 of

Law N°©19.733, the Chilean Press Law. It is therefore important to make some
observations on this aggravated modality.®3

79.First of all, it should be noted that Article 418, which establishes the penalty
applicable to the offense of serious insults, provides for two different types of
penalties. The first — a minimum to medium imprisonment term, plus a fine of 11
to 20 MTU- is applicable to allegedly injurious statements made in writing and with
publicity;®* the second —minor imprisonment, in its minimum degree, and a fine of
6 to 10 MTU- is applicable to allegedly injurious statements not made in writing and
without publicity. However, under Article 29 of the Chilean Press Law, when the
offense is committed through any means of social communication, the penalty for
minor insults shall be 20 to 50 MTU and for serious insults from 20 to 150 MTU. In
other words, under Chilean law, when statements that allegedly harm the honor of

nuevo derecho penal: édecadencia o evolucién? Madrid: Marcial Pons, 2012, p. 173 ss.; TEIXEIRA, Adriano.
Teoria da aplicacdo da pena, Sdo Paulo: Marcial Pons, 2015, p. 109.

6 HASSEMER, Op. Cit., p. 265

61 Tbid. p. 242. Our translation.

52According to Article 2 of the Chilean Press Law, for all legal purposes, "social communication media" shall be
understood as those capable of transmitting, disseminating, divulging or propagating, in a stable and regular
manner, texts, sounds or images intended for the public, regardless of the support or instrument used.

63 Judgment, §59.

64 According to Article 422 of the Chilean Criminal Code, "in writing and with publicity" shall be understood to
mean statements propagated by means of posters or papers posted in public places; for printed papers, not
subject to the law of printing, lithographs, engravings or manuscripts communicated to more than five persons,
or for allegories, cartoons, emblems or allusions reproduced by means of lithography, engraving, photography
or any other process.
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another person are made through the media, the fines imposed are increased and
the prison terms of the Criminal Code remain unchanged.

By establishing a more severe penalty for those who use the media, the Press Law
punishes them more harshly for the same offenses than citizens who are not linked
to newspapers or the media in general.

It is true that the same provision establishes that “political criticism” does not
constitute slander, unless it has a specific intent, approximating the doctrine of real
malice.®> However, this exception allows broad discretion to attribute an animus
injuriandi to any political criticism, which may nullify the effects of the
aforementioned legal exemption. Hence the importance, analyzed at the beginning
of this opinion, of adopting objective and clear criteria on the exceptions to the
application of criminal law, in order to limit, to the extent possible, the scope of the
judge’s interpretation.

It is also true that Article 30 of the same law, although it does not generally accept
the exceptio veritatis argument, paves the way for it to be accepted by providing
for the suspension of the proceedings or the acquittal of the accused when the
speech is in defense of a real public interest or when the offended party performs
public duties and the alleged accusation refers to facts related to the exercise of
his office. Thus, although exceptionally, Chilean legislation establishes some
important safeguards to protect speech of public interest.

However, even with such safeguards, the above provisions of the Chilean Press Law
impose a harsher penalty on an activity pertaining to the exercise of freedom of
the press, placing an excessive burden of proof on the accused to demonstrate not
only the truthfulness of the facts but also the absence of a “"manifest intent to
injure.” They also contain unclear wording that may hinder the definition of speech
of public interest in the exceptions regarding the illegality of the offense.

It could be argued that the intention of the legislator was to ensure a more rigorous
criminal protection due to the greater scope of the damage to a person’s honor
when it is perpetrated by the media. However, in practice, by instituting a more
restrictive sanction solely and exclusively for exercising a basic human right, the law
ends up causing a direct violation of the right to freedom of expression. This is why
the legal protection afforded to those who use the media cannot be lessened, but,
on the contrary, should be increased due to its collective importance in a democratic
society. ¢

Not surprisingly, Article 1 of the Chilean Press Law itself establishes that freedom
of opinion and information, without prior censorship, constitutes a fundamental
right of all persons. It also recognizes that people have the right to be informed
about events of general interest. However, it not only criminalizes, but even
punishes more severely statements made through the media. An obvious
contradiction.

Therefore, there is no pressing social need —-a term used previously by the Inter-
American Court- to justify the imposition of a more severe penalty for crimes
against honor committed through the media. Nor did the investigation of this case

5 This doctrine has its origin in the case law of the United States Supreme Court, in the case of The New York
Times v. Sullivan (376 U.S. 254 - 1964), which held that, in order for a public official to claim compensation for
damage to his honor caused by defamatory statements, it is necessary to prove that said statements were made
with actual malice, i.e. with knowledge of or indifference to the falsehood of the opinion or information disclosed.
6 Inter-American Court. Case of Moya Chacon et al. v. Costa Rica. Preliminary objections, merits reparations
and costs. Judgment of May 23, 2022. Series C. No. 451. Concurring opinion of Judge Rodrigo Mudrovitsch, §61-
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reveal the presence of such justification. Considering the existence of a general
criminal offense to repress these crimes, the aggravation of the criminal sanction for
the exercise of a fundamental right seems, in this context, to depart from the principle
of strict necessity established by this Court’s case law. It would also assume an
unacceptable anti-isonomic character, since the fact that an individual serves as a
source for journalistic investigations and thus makes viable, at the collective level,
the informative aspect of freedom of expression, would in fact be a reason to

increase its levels of protection, and not to subject it to stricter controls of criminal
protection.®”

87.1t is also worth noting that an eventual repeal of the aggravating criminal factor
would not exclude, by itself, the possibility that the Judiciary might decide to impose
a more severe penalty due to certain characteristics of the individual or of his
conduct, observing, of course the principle of legality. It is imperative that the
domestic courts, which also have the duty to adapt their interpretative power,
refrain from adopting any decision that imposes harsher penalties for crimes
against honor merely because these offenses are committed in the exercise of
freedom of the press, regardless of whether or not the laws of that State expressly
provide for such aggravation.®8

88.Thus, identifying the potentially offensive aspects for human rights in the wording of
that provision is only one of the steps needed to address the issue. A further step

is the need to adjust the possible interpretations to be established by the domestic
courts.

c. The inapplicability of aggravated penalties established for crimes
against honor derived from the offended party’s status as a public
official

89.In sentencing the petitioner, the Chilean court did not expressly invoke the
aggravating factor provided for in Article 12(13) of the national Criminal Code in
order to increase the penalty established therein. However, during the public
hearing held on June 20, 2022, the petitioner pointed out that the sentence
imposed on him was far more severe than that usually applied by the Chilean courts
in similar cases.® In its judgment, the Inter-American Court, in turn, reiterated its
concern about the possible increase in the chilling effect produced by norms such
as this.”?

90. There is a consensus in international jurisprudence -not only in the Inter-American
Court, but also in other regional human rights courts - that the exercise of freedom
of expression should be covered by an additional layer of protection when it relates
to discussions on matters of general or political interest. In this context, judicial
responses should be handled with the utmost caution when dealing with crimes

7 Inter-American Court. Case of Moya Chacon et al. v. Costa Rica. Preliminary objections, merits reparations
and costs. Judgment of May 23, 2022. Series C. No. 451. Concurring opinion of Judge Rodrigo Mudrovitsch, §68.
68 Inter-American Court. Case of Moya Chacon et al. v. Costa Rica. Preliminary objections, merits reparations
and costs. Judgment of May 23, 2022. Series C. No. 451. Concurring opinion of Judge Rodrigo Mudrovitsch, §74.
6% Statement of Carlos Baraona Bray before the Court at the public hearing of June 20, 2022: “I don’t want to go
into greater details because they are of a technical-legal nature, but the judge can say ‘for me, honor means
this, for me honor means that, or that we must protect the honor of this person more because he has a high
public position.” So that is what happened to me. The crime that I was accused of is a crime that in Chile normally
carries 40 days of imprisonment- that is the rule. Any person convicted of slander is sentenced to 40 days in
prison, [but] I was given 300 days, because the message is: never again, do not speak out again, because the
message was not for me, it was for everyone who could have cooperated and given background information.
That is silencing, that is what happened to me, 300 days.”

70 Judgment, §122.



against public officials, a concern that is reflected in the innovative approach
advocated by the Inter-American Court.

91.Rules that establish a heavier penalty because of the public duties performed by
the complainant are diametrically opposed to international jurisprudence, which
provides for greater tolerance of criticism against public authorities, even if it is
considered offensive. Such is the case of the precedents of Lingens v. Austria, and
Lopes Gomes da Silva v. Portugal, cited at the beginning of this opinion.

92. Although the purpose of the Inter-American Court’s decision on reparations was to
reform Articles 416, 417, 418 and 420 of the Chilean Criminal Code, as well as
Article 29 of Law 19733, the elimination of criminal proceedings as a mechanism
for protecting the honor of public officials in the terms proposed in the judgment
has major implications for the analysis of Article 12(13) of the Criminal Code. In
other words, if criminal liability for insulting or accusing State agents of offensive
acts is clearly incompatible with the Convention, as a logical consequence, the
increased penalty imposed when their honor is harmed is equally incompatible with
the Convention. Rules such as those contained in Art. 12(13), therefore, directly
contravene the guidelines established in Baraona Bray v. Chile.

93. We believe that further clarification is necessary on this point, in line with recent
standards issued by the Court. In analyzing aggravated criminal liability for use of
the media in light of the American Convention, we are not referring solely and
exclusively to the specific wording of Article 12(13) of the Chilean Criminal Code:
in terms of conventionality control, we should take into account any interpretation
promoted by the courts that results in similar effects or that adopts the same
rationale cited above. Please refer to the considerations of the Inter-American Court
in the judgment on reparation measures, which reiterates the standard established
in the case of Palacio Urrutia v. Ecuador:”’?

173. The Court reiterates that it is not only the suppression or
issuance of norms in domestic law that guarantee the rights enshrined
in the American Convention, in conformity with the obligation
contained in Article 2 of said instrument. It also requires the
establishment of State practices conducive to the effective
observance of the rights and liberties enshrined therein.
Consequently, the existence of a standard does not in itself guarantee
its correct application. It is necessary that the application of the norms
or their interpretation, as jurisdictional practices and manifestations
of the State’s public order, be consistent with the purpose pursued by
Article 2 of the Convention.7”?

94.1t should be noted that, even if this provision were to be modified, repealed or
interpreted as invalid by the domestic courts, this would not be equivalent per se
to eliminating the possibility of increasing the penalty for specific reasons to protect
the honor of public officials or authorities with greater severity than if they did not
hold such a position. To this end, it is necessary that the interpretation made by
the State’s jurisdictional organs be adjusted to the conventional guidelines
developed by the Inter-American Court in its case law.

VI. Final considerations

95.As we have tried to demonstrate throughout this opinion, the judgment handed
down in the case of Baraona Bray v. Chile introduced one of the most important

7t Inter-American Court. Case of Palacio Urrutia et al. v. Ecuador. Merits, reparations and costs. Judgment of
November 24, 2021. Series C. No. 446. §179.
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advances made by the Inter-American Court in recent years in guaranteeing the
right to freedom of expression. This notable development is based on the
recognition that the protection through criminal law of the honor of public officials
against slander and the imputation of offensive acts, except in the case of the false
attribution of a crime, which was not discussed in this case, is not compatible with
the Convention. It expands the scope of the protection established by the Inter-
American Court in the cases of Alvarez Ramos v. Venezuela, and Palacio Urrutia v.
Ecuador, in which it declared the inadmissibility of the persecutio criminis aimed at
suppressing expression on matters of public interest.

By linking the inapplicability of criminal measures to the offended party’s status as
a public official, and not only to an a posteriori judgment on the “public interest” of
speech considered harmful, the Court’s decision contributes decisively to mitigating
the chilling effect of criminal laws from the first moment in which they could affect
the enjoyment of freedom of expression, thereby preventing the weakening and
impoverishment of debate on matters of public interest.

As we have explained in this opinion, we believe that this judgment represents a
significant step forward in the line of jurisprudence that aims to reduce the use of
criminal law to establish subsequent liabilities in the exercise of the right to freedom
of expression. Thus, in relation to public officials, the standard is that it is not
possible to invoke and bring a criminal action for subsequent liabilities to protect
their right to honor against the attribution of offenses and offensive acts. An action
brought by a public official would be inadmissible ab initio under this standard. This
does not imply a lack of protection for this right, but rather the need to resort to
other non-criminal remedies in order to demand its protection.

Finally, let us remember that the standards developed by the Inter-American Court
not only have an impact on the specific case (res judicata) but also provide a
jurisprudential input for other States that can be validly applied in their domestic
systems, regardless of whether the State has been a party to the international
litigation (res interpretata). Therefore, the decision in this case that the criminal
protection of the honor of public officials against offenses and the imputation of
offensive acts, except in the case of false attribution of a crime, is not compatible
with the American Convention, constitutes a new guideline to be used at the
domestic level to evaluate such cases through the control of conventionality.
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