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1.  I concur with the members of the Court in the Judgment to which I attach this 
Separate concurring opinion to specify, from my own perspective, the scope of 
certain concepts included in that Judgment, in light of the background and the 
request submitted jointly by the parties to the Inter-American Court regarding 
certain points of law and the measures applicable to minors. 
 
2.  It is important to point out that the Inter-American Court has had the 
opportunity to rule on these matters when exercising both its advisory function and 
its contentious jurisdiction.  A recent instance of the former was its August 28, 2002 
Advisory Opinion OC-17/2002, on the Juridical status and human rights of the child, 
in response to a request by the Inter-American Commission on Human Rights. The 
latter applies to the instant Judgment issued in the Bulacio vs. Argentina Case. The 
Court is studying other contentious matters also pertaining to issues with respect to 
minors. 
 
3.  Thus, the Inter-American Court has been able to address a prominent theme 
that today raises numerous questions and controversies, with respect to a large 
number of inhabitants of the countries of our Continent, where youths are a 
substantial population.  It also addresses a subject regarding which, especially in 
recent years, there have been innovations stemming from new trends of thought and 
reflected in various legislative and institutional reforms.  This includes the 1989 
Convention on the Rights of the Child and other instruments pertaining, specifically, 
to offenses attributed to minors and the judicial system in charge of hearing this type 
of cases, such as the 1985 United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice (the Beijing Rules), the 1990 United Nations 
Standard Minimum Rules for Non-custodial Measures  
(the Tokyo Rules), and the 1990 United Nations Guidelines for the Prevention of 
Juvenile Delinquency  (the Riyadh Guidelines). 
 
4.  In this framework, driven by an in-depth modification of the circumstances in 
which minors live and the actions, in this regard, of social and State bodies, there 
has been an important evolution of juridical institutions and ideas. We have had to 
review previous positions and adjust viewpoints and suggestions.  I stated this, from 
my standpoint, in my Concurring opinion to Advisory Opinion OC-17/2002.  
 
5.  In that Concurring opinion, I stated the need to go beyond the debate 
between schools of thought and to arrive at synthetic solutions, adopting the best of 
each doctrine, that which is beneficial and can therefore be lasting, and thus seek to 
alleviate the situation of minors and contribute to their true protection and genuine 
development.  In other words, “the time has come to leave behind the false dilemma 
and recognize the true dilemmas that are present in this field.” “On the one hand, 
this synthesis would retain the intention of protecting the child, as a person with 
specific needs for protection, who should be looked after with measures of this type, 
rather than with the characteristic solutions of the criminal system for adults,” as 
clearly follows from the 1989 Convention, the Beijing Rules, the Riyadh Directives, 
and the Tokyo Rules. On the other hand, this synthesis “would include the basic 
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demands of the guarantee-based approach: the rights and guarantees of minors,” 
which are also reflected, with the liveliest interest, in those international instruments 
that express the current status of this matter (paras. 24 and 25).  
 
6.  The Judgment in the Bulacio vs. Argentina Case mentions the 
acknowledgment of responsibility by the State and the agreement for a friendly 
settlement signed on February 26, 2003 by the State, the Inter-American 
Commission on Human Rights, and the representatives of the next of kin of the 
victim. These are two converging juridical acts, related to each other, although their 
nature is different and each one has specific legal consequences.  We should 
highlight that the Judgment states that said agreement constitutes “a positive 
contribution to the development of these proceedings and to effectiveness of the 
principles that inspire the American Convention on Human Rights” (para. 37). 
Previously, the State adopted a similar position in another contentious matter (Cf. 
ICHR, Garrido and Baigorria Case, February 2, 1996 Judgment. Series C No. 26, and 
Reparations (Art. 63(1) of the American Convention on Human Rights), August 27, 
1998 Judgment. Series C No. 39). For this reason, in the instant Judgment “[t]he 
Court highlights the goodwill shown by the State of Argentina before this Court [...] 
which demonstrates the commitment of the State to respect for and effective 
exercise of human rights” (para. 37). 
 
7.  Acknowledgment of international responsibility encompasses the facts and 
claims and determines conclusion of the dispute regarding the merits –unless this 
Court decides otherwise, based on the authority granted to it by Article 54 of the 
Rules of Procedure of the Inter-American Court of Human Rights, which has not 
occurred in the instant case- and makes it possible to proceed with the establishment 
of certain consequences of the facts, as this Judgment does.  On the other hand, it is 
possible to assume that two procedural concepts coincide in an acknowledgment of 
responsibility, both of them with material repercussions, bearing in mind the scope of 
said recognition: confession and acquiescence. In point of fact, as stated by Alcalá-
Zamora, acquiescence is “an act of disposition, or a waiver of rights:” a renunciation 
of the right to legal defense (El allanamiento en el proceso penal, EJEA, Buenos Aires, 
1962, pp. 129 and ff.). “[C]onfession refers to factual statements and acquiescence 
refers to legal claims” (Proceso, autocomposición y autodefensa (Contribución al 
estudio de los fines del proceso), Universidad Nacional Autónoma de México, Instituto 
de Investigaciones Jurídicas, 3d ed.,  Mexico, 1991, p. 96).  
 
8.  Nevertheless, for purposes of this case it has been enough for the Court to 
accept the acknowledgment of responsibility made by the State –set forth in the 
agreement between the parties and corroborated at the public hearing held by the 
Court- regarding violation of the various provisions of the American Convention that 
were mentioned specifically and that include, among others, the right to humane 
treatment and to life: Articles 2, 4, 5, 7, 8 and 25. Logically, acknowledgment of 
responsibility means that the State considers that there were, in fact, behaviors of its 
agents that breached the rights of the victim regarding points such as humane 
treatment and the right to life.  Non-fulfillment of the duty of custody,  acknowledged 
by the State –to which I will refer again, below, paras. 22-24, when I discuss the role 
of the State as guarantor with respect to persons subject to its jurisdiction and 
immediate control-, can encompass various behaviors that, both by action and by 
omission, breach juridical rights set forth in the Convention: a breach that 
encompasses, for example, humane treatment and the right to life. 
 
9.  In any case, the parties have demonstrated their interest in finding this “area 
for consensus” discussed in contemporary procedural theory, which enables 
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attainment of convenient and agreed-upon solutions –when and insofar as possible-, 
to resolve the dispute based on the will of the litigants, and not only on the decision 
of the court as a third party.  Opting for this alternative in the process –whether 
completely setting aside the court proceeding, or making certain acts or stages of 
this proceeding unnecessary- significantly contributes to the opening of feasible 
avenues to attain the goals sought by justice with respect to human rights.  There 
have been other such acts in previous cases, not only in proceedings before the 
Inter-American Commission, where the possibility of a friendly settlement sponsored 
by that body of the system exists explicitly, but also during proceedings instituted 
before the Court. 
 
10.  In the agreement signed by the parties, the Court is asked to “decide on the 
points of law discussed in this case regarding application of Article 7 of the American 
Convention on Human Rights [which refers to various aspects of the right to personal 
liberty and its abridgments and restrictions] within the framework set forth by the 
Honorable Inter-American Court of Human Rights in its Advisory Opinion Nº 17.” This 
request entails –and the Judgment deems it so- the possibility that the Court may 
issue “considerations regarding the conditions of detention of children and, 
specifically, imprisonment of children” (para. 122).  The starting point for said 
considerations would be the facts that gave rise to the application –the specific facts 
that Walter David Bulacio was the victim of-, but their content and significance would 
go beyond the specific case. Of course, the authority of the Court to examine said 
issues and to issue a ruling on them stems from Article 2 of the Convention, 
regarding steps that a State must take to fulfill its human rights treaty obligations. 
 
11.  In this regard, the Court itself has set forth its criteria in the aforementioned 
Advisory Opinion OC-17/2002, which can serve as a reference point for regulations 
regarding juvenile offenders and other minors subject, for any reason, to protection 
by the State. The principles and provisions cited in that Opinion, as well as 
statements therein, provide a diverse set of governing principles that contribute to 
the establishment of international standards regarding the matter we are discussing. 
The collegiate body whose establishment is required may take into account said 
standards to issue such reflections and recommendations as it may deem pertinent.  
 
12.  In my view, this constructive request of the parties, contained in the second 
clause of the February 26, 2003 agreement, does not mean that the State declines 
its regulatory authority regarding this matter, which originates in the State’s own 
rights and obligations, nor does it impede or limit its carrying out such reforms as it 
may deem pertinent and that are in accordance with its domestic and international 
duties, based on the national legal system and the San José Covenant.   Surely said 
reforms will be more extensive and detailed than those set forth, in an illustrative 
and non-exhaustive manner –since they are human rights provisions, always open to 
progress-, in the Judgment to which I attach this Opinion. They will also follow the 
same direction as others already carried out, on which the State has provided 
information and which are mentioned in the Judgment (para. 108.b). The advisory 
body to be set up (para. 144) may provide valuable assistance for progress in this 
area of the legal system and of the respective practices.  
 
13.  In its regulations regarding offenses by minors and the respective legal 
reaction, the State legislates and acts on various aspects of a whole, which is justice 
rendered by a public authority established on the basis of certain principles and 
concepts of a democratic society.  This expression of justice –or this control function 
of the State- must not only ensure, as it should, the public interest, but also ensure 
respect for the legitimate interests and rights of private individuals, in accordance 
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with the Rule of Law.  Strictly speaking, said respect is also inherent to the public 
interest, which would suffer if the dignity of the individual were abridged and his or 
her rights denied.  The aspects under discussion in this case pertain to the 
substantive or material and to the procedural issues of justice regarding juvenile 
offenders –or alleged offenders-. These include those pertaining to coercive measures 
or detention, as well as executing measures ordered by competent authorities.  
 
14.  Once again we must stress that penal or quasi-penal social control, pertaining 
to minors, is a measure of last resort.  The legal definitions of behaviors that justify 
punishment by the State must refer to actual undue detriment to legally established 
rights, not merely to situations of alleged risk or danger that lead to suspicions –
subject to the discretion of those observing them- that it is possible that a 
transgression may  occur, and on these “grounds” to activate the repressive means 
of the State.  In any case, it is necessary to develop a rational classification of the 
unlawful behaviors, distributing them in well-substantiated categories, taking into 
account the different gravity of the offenses and consequently regulating juridical 
reaction, without incurring in the excessive actions typical of an authoritarian 
system.  Certainly there is a need to prevent behavior that is injurious to legal rights, 
and the police play this role under the Rule of Law, but said prevention does not 
authorize unrestricted actions in face of behaviors of youths that do not violate the 
legal order, or that do so only with scarcely significant or injurious actions that do 
not constitute crimes and should not entail the treatment and consequences inherent 
to the latter.    
 
15.  The breakdown of limits to repressive action by public authorities and invasion 
of the natural areas of individuals’ liberties –those of minors, in this case- does in 
fact constitute a serious threat to the Rule of Law. All this leads to the need to 
respect the sphere of free behavior and to carefully establish, within the legal 
framework, those actions that are gravely injurious to legal rights, in face of which it 
is legitimate –pursuant to a criterion of material, not merely formal legitimacy- to 
activate the punitive function, as opposed to minor offenses, which must be dealt 
with by other means and instruments, both public and private.  
 
16.  In this regard, it is necessary to resort to legitimate means to attain just 
solutions.  This includes proceedings before State bodies, entrusted with the final 
decision, and the alternative means that remove the hearing and solution of the 
problem from the sphere of public justice. The principle of guarantees must also 
prevail in said proceedings, which does not impede State action pursuant to its 
legitimate purpose and authority, but sets in the hands of private citizens the 
possibility of broadly exercising the right to defense, with all the powers and actions 
that it entails.   
 
17.  In this setting, even in cases of mere misdemeanors, not of crimes, 
presumption of innocence must apply, together with the burden of evidence upon the 
authorities, providing defense counsel from the time of detention of the individual 
and of arraignment –before he or she makes any statement that might compromise 
his or her legal situation and determine the outcome of the proceeding-, information 
on the cause for detention and the rights of the detainee, access to the case file, the 
possibility of resorting to expedite remedies –especially those pertaining to 
protection of fundamental rights-, celerity of the proceeding and access to conditional 
discharge. 
 
18.  It is indispensable for the procedural system to establish and ensure various 
measures of control regarding the conduct and legality of the proceeding and due 
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performance by the authorities involved in it. Such measures are, essentially, acts 
and guarantees of due process-. This is especially the case with respect to minors, 
who are in a situation of special defenselessness and vulnerability and who therefore 
face a specific and greater risk of abridgment of their fundamental rights and of 
detriment to their existence, sometimes irreparably.  
 
19.  Said controls, operating for specific purposes, always entail the presence and 
intervention of authorities or private individuals in support of the minors and to 
represent or protect their rights and interests.  In accordance with this set of control 
measures, the next of kin or representatives or legal guardians of the minor must be 
immediately notified of his or her detention,  as well as his or her attorney –and, in 
any case, the court-appointed defense counsel who may act immediately-, the consul 
of the State that he or she is a national of, the judge who must rule on legitimacy of 
the detention and justification of the proceeding, the physician who will certify the 
physical and psychological conditions of the minor and oversee the development of 
his or her situation at the detention center, and the social worker or assistant who 
will help establish and maintain access to the minor by those who can provide him or 
her care and protection.  
 
20.  Precautionary and coercive measures –first of all, the detention itself- must be 
organized pursuant to criteria that ensure that it is reasonable, necessary, and 
proportional, bearing in mind the exceptional nature that any precautionary 
restriction of rights must have in the legal order of a democratic society.  Complaints 
have often been filed against certain practices of collective detention –called razzias, 
among other names-, which are based on the unsustainable logic of general charges, 
independent of individual responsibilities.  If restriction of a right must be the 
consequence of an offense defined by law, and the responsibility of the person is 
strictly individual, coercive and precautionary means must also be based on actual 
occurrence of behaviors defined and forbidden by the general rule and on individual 
considerations that establish a clear and proven link between the individual offender 
and the measure that restricts his or her rights. 
 
21.  Implementation of coercive measures, in themselves a delicate and dangerous 
matter, especially when they pertain to personal liberty, must take place in 
appropriate physical spaces, which do not worsen the measures or make them 
extreme, adding to their natural consequences other harmful effects. They must also 
be entrusted to persons who have been duly selected and trained for this task, under 
rigorous control and supervision. 
 
22.  The Inter-American Court of Human Rights has maintained that the State 
plays the role of guarantor, with the respective obligations, regarding the legally 
protected interests and rights of those under custody by the State itself. This position 
as a guarantor entails a certain duty of care, which as I stated before is reflected in 
actions and omissions required to fulfill the latter responsibility in each specific case 
according to its circumstances.  This is not merely a matter of inferring consequences 
of the general duty of public authorities of providing security and protection to those 
subject to its jurisdiction, but also one of establishing the specific, direct and 
inescapable nature of this duty in the case of those subject, in the most intense and 
complete manner, de jure and de facto, to the powers of public authorities exercising 
custody of those persons or control of their specific situation (a concrete duty of care 
in both cases) even when they are entrusted to a third party. 
 
23.  As establishments and as systems, prisons and detention and “treatment” 
institutions for minors fit within the category of “total institutions,” where existence 
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is subject to a meticulous and comprehensive regime. The area of freedom is 
drastically reduced in the hands of the State in charge of the institution and, 
therefore, this applies to the lives of those who are “institutionalized.” Therefore, the 
State, whose field of authority grows extraordinarily, must take upon itself the 
responsibility for the consequences of said authority.  By virtue of the above, it must 
answer for many things that would normally be under the responsibility of the 
interested person,  as the master of his or her own behavior.  For this reason, the 
State has an extraordinary “duty of care,” which would not exist under other 
circumstances. 
 
24.  Thus, the State is the guarantor of the life, humane treatment and health, 
among other legally protected interests and rights of the detainees. Restrictions 
involved in the detention must not go beyond what is inherent to it, pursuant to its 
nature.  In my separate concurring Opinion in the Hilaire, Constantine, Benjamin et 
al. vs. Trinidad and Tobago Case, June 21, 2002 Judgment, I stated that the role of 
guarantor entails: “a) avoiding all that which may inflict further suffering on the 
subject than is strictly necessary for the purposes of the detention or the fulfillment 
of the sentence, on the one hand, and b) providing all that is relevant - pursuant to 
the applicable law - to meet the aim of the imprisonment: security and social re-
adaptation, regularly, on the other.”  
 
25.  There is, therefore, a precise boundary between the legitimate action of the 
State and illegitimate behavior of its agents.  The State must inform, explain and 
justify, in each specific case, the reduction of the rights of a person, and of course 
the very loss of his or her legally protected interests, especially the right to life, if 
this occurs while the State is exercising its role as guarantor, whether the injurious 
effect is the consequence of an active conduct –or this involves, in and of itself, a 
violation of international provisions-, or it is the result of an omissive behavior, which 
is the relevant hypothetical situation, under the penal regime, with respect to 
committing by omission. In any event, it would constitute an anomalous, undue or 
illegal action during performance of public functions, entailing the respective demand 
for accountability of those incurring in it: responsibility of the State and responsibility 
of the individuals.  That of the latter must be required in accordance with the duties 
of criminal justice that constitute, as I have mentioned several times, a specific case 
within the broader class of reparations. 
  
26.  The instant Judgment mentions an important issue that procedural doctrine 
has debated at length: abuse of procedural rights, as it has been called, or 
procedural abuse, an issue that is in turn related to the principle of good faith and 
integrity, which should govern the proceeding.  In this regard, the Judgment includes 
various expressions pertaining to abuse of rights in the instant case by the defense 
counsel, an attitude that was not rejected in a timely and appropriate manner by 
certain courts, which led to extraordinary delays in the proceeding.  Thus, it was not 
possible for the proceeding to move forward to its natural culmination, and this gave 
way to a claim regarding extinguishment of the criminal action, a matter I will refer 
to below (para. 29). 
 
27.  I concur, of course, in the need for behavior in the proceeding to be in 
accordance with its object and purpose.  Otherwise, this juridical channel would be 
subverted, altering its nature and compromising its intent. The process does not 
fulfill its purpose “when its objective of ensuring ample debate in which the court can 
provide a fair solution is obstructed, altered, or hindered. The telesis of the 
proceeding is affected by the lack of good faith or integrity in actions,” which is 
injurious to the guarantee of judicial protection of rights (“Relatorio geral latino-
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americano. Abuso de los derechos procesales en América Latina”, in Barbosa Moreira, 
José Carlos (coord.,), Abuso dos direitos processuais, Instituto Ibero-Americano de 
Direito Processual, Instituto Iberoamericano de Derecho Procesal/Ed. Forense, Rio de 
Janeiro, 2000, p. 31).  
 
28.  The legislative body must regulate the proceeding and the judge must 
conduct it in such a manner that it will serve the objective for which it was 
developed.  None of this involves restricting the legitimate use of the means 
authorized by law for legal defense.  There must be no judicial authoritarianism, and 
it is not appropriate to obstruct defense of an indictee, with the aim of accelerating 
the trial, if this is detrimental to the rights of those involved in it and, ultimately, to 
justice itself.  I believe that the statements made by the Court, and which I of course 
endorse, refer to the facts of the case being examined, and do not intend to make a 
general statement on all actions by defense counsel and judicial practices.   
 
The Judgment to which this Opinion is attached addresses the issue of 
extinguishment as a domestic obstacle to compliance with obligations issuing from 
the international order and accepted by the States signatory to the 1969 Vienna 
Convention on the Law of Treaties (Article 27) and the American Convention.  I have 
referred several times to these domestic obstacles, apropos of “self-amnesties” and 
extinguishment.  I examine the latter hypothetical situation in my Separate 
concurring opinion to the Order on compliance with judgment, issued by the Inter-
American Court on the 9th of this month, in the Benavides Cevallos Case. I therefore 
refer to what I have stated in that Opinion. 

 
Sergio García-Ramírez 

Judge 
 

Manuel E. Ventura-Robles 
Secretary 


