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SEPARATE CONCURRING OPINION 

OF JUDGE SERGIO GARCÍA-RAMÍREZ  

IN THE JUDGMENT RENDERED BY THE  

INTER-AMERICAN COURT OF HUMAN RIGHTS 

ON MAY 2, 2008 

IN THE CASE OF KIMEL V. ARGENTINA 

 

 

1.  I have concurred with my vote in the judgment rendered by the Inter-

American Court of Human Rights in the Case of Kimel as I share the decisions it 

adopted on the merits, as set forth in the operative paragraphs of the Judgment 

rendered on May 2, 2008. However, I partially dissent from some considerations 

raised in such document (which are not included in said paragraphs and which do not 

affect the decisions which I share) regarding the possible restrictions on freedom of 

thought and expression and the subsequent liabilities –as referred to in Article 13(2) 

of the American Convention on Human Rights- which result from non-compliance 

with said restrictions or from crossing the limits which constitute the framework for 

the exercise of such freedom.   

 

2.  The reservations I refer to, regarding which I take on the position I have held 

in prior cases with regard to freedom of thought and expression and the 

responsibilities derived from non-compliance with the legitimate limits thereof, 

explain this concurring opinion. I issue this opinion with great respect and 

consideration for those who hold a different viewpoint, as I have always done before, 

without making irrelevant generalizations or objecting to the –widely recognized- 

evolving direction of the case law of the Court.   

 

3.  In this opinion, I reiterate the position I adopted and the arguments I put 

forward in my concurring opinion in the Judgment rendered by the Court on July 2, 

2004 in the case of Herrera-Ulloa v. Costa Rica. In said judgment, the Court 

analyzed the right to freedom of thought and expression of journalists who publish 

news or express their opinions on the actions of public officials, which is naturally 

subject to a less stringent threshold of protection than the one prevailing for 

individuals whose conduct is not in the public interest. The cases of Herrera-Ulloa 

and Kimel are not identical, but prompt a similar reflection on the criteria set forth by 

the Court in Advisory Opinion OC-5/85, regarding Compulsory Membership in an 

Association Prescribed by Law for the Practice of Journalism (Articles 13 and 29 of 

the American Convention on Human Rights) of November 13, 1985. 

 

4.  In the Judgment rendered in the case of Kimel, the Court reasserts the high 

hierarchy of freedom of thought and expression as a cornerstone for establishing and 

preserving democracy. In this regard, I consider –as I pointed out in my opinion in 

the case of Herrera-Ulloa- that such freedom, which is enjoyed by all individuals and 

is not confined to any particular professional group, takes on “distinctive features […] 

when it is exercised through media which allow delivering a message to a great 

number of people” (para. 2). What is said of journalistic communication, on the same 

account, may be said of the reception and dissemination of messages through 

informative or historical works which refer to and assess events which are relevant to 

society. 

 

5.  In the Judgment rendered in the case of Kimel, the Court examines the 

possible collision between fundamental rights set forth and protected by the 

American Convention: on the one hand, the right to freedom of thought and 
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expression, and, on the other, the right to have one’s honor respected and one’s 

dignity recognized, as set forth in Article 11. Both are related –though this is not the 

object of the Judgment and of my opinion- to the right to reply or to make a 

correction as set forth in Article 14(1) where “offensive or inaccurate statements 

have been made.” Said collision is particularly relevant these days, characterized by 

the massive deployment of powerful mass media, and raises different and often 

contrary opinions which derive in different legal determinations.  

 

6.  The discussion of these issues, which usually poses dilemmas of difficult, and 

-in any case- controversial solutions, gives rise to relevant opinions on the role of 

freedom of thought and expression in a democratic society, an issue which the Court 

has firmly determined in prior cases -as I stated in paragraph 3 supra- and on the 

respect commanded by the right to privacy and to have one’s name and reputation 

respected, also known as the right to have one’s honor respected and one’s dignity 

recognized, which must be discussed within the cultural context which defines and 

protects them and which may be damaged by the abusive exercise of freedom of 

thought and expression. The relationship between the subject matter of said 

adjudicatory cases and my unchanging opinion on such issues explains why in this 

judgment I repeatedly refer to the opinion I issued in the first above-mentioned 

case. 

 

7.  We are at the meeting point of two rights which are to be protected and 

reconciled. Both are afforded the superior hierarchy of human rights and are subject 

to the requirements and guarantees which are stated in the “contemporary statute of 

rights and freedoms” of individuals. We would never seek to abolish one of them –as 

it occurs under authoritative arguments-, alleging that the exercise of some rights 

implies the annulment or impairment of others, as this would amount to going in a 

direction which is as obscure as predictable. 

 

8.  Now, the facts of this adjudicatory case (that is, the statements made by the 

author of a book, their impact on the honor of a judge and the legal action brought 

by the latter), when discussed under their own terms and regarding the 

acknowledgment made by the State, do not have the characteristics which might 

encourage a lengthy debate on the collision of rights. 

  

9.  Even though, the Court has set to define, through a systematic analysis of the 

validity and operation of the restrictions on freedom of thought and expression, the 

elements which might justify such restrictions in light of the general principles of 

Human Rights International Law. This contributes to the assessment and 

characterization of some requirements set forth in Article 13 –legality, necessity, and 

suitability in terms of certain lawful purposes- which regulate the matter of 

restrictions and which may also be applied to the analysis of Articles 31 and 32(2) of 

the Convention. This guideline for the discussion of restrictions –and the 

legitimization of legal responses-, is a useful methodological contribution of the 

Judgment rendered in the case of Kimel to the development of the case law of the 

Inter-American Court and to the arguments which explain and justify the Court’s 

decisions.  

 

10.  Naturally, the analysis of the Inter-American Court has taken into 

consideration that the rights enshrined in the Convention are not absolute, in that 

their exercise may not have limitations or be subject to legitimate controls. Such 

notion would deprive individuals of the protection afforded by law and would leave 

social order at the mercy of power and discretion. The exercise of rights does have 
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limitations. Beyond these limitations, illegality makes its way, in which case it should 

be prevented and punished with the appropriate mechanisms available in a 

democratic State, which is the guarantor of the values and principles whose 

protection is a matter of concern for both the individuals and society and which bind 

the actions of the State itself. Democracy does not imply tolerance or leniency for 

illegal conducts, but rationality. This is what, in essence, the general and special 

restrictions provided for by the American Convention refer to: the former in Articles 

30 and 32(2), the latter in rules regarding certain rights and freedoms, among which 

is Article 13. 

 

11.  It cannot be ignored that in today’s world, factual powers have developed and 

grown along with formal powers and even above them, which may have or do have 

such devastating effects on the legally protected interests and rights of individuals as 

the direct actions of public authorities may have in the traditional sense of the 

expression. Hence the shift in the discussion regarding the individuals bound by 

constitutional values and principles, which also extend, under the appropriate forms, 

to the international domain: they link all individuals, whether public or private, as 

they are necessary conditions for life itself and the quality of life of all individuals, 

who are to be protected from both formal or informal, collective or individual powers.   

 

12.  As regards the issue I mentioned in the foregoing paragraph, it is to be noted 

that the matter of the international horizontal protection still requires an in-depth 

discussion by the Inter-American Court, which, notwithstanding, has already clearly 

determined that it is incumbent upon the State to ensure the effectiveness of human 

rights in the development of social relationships among the individuals, and that its 

failure to do so entails non-compliance with individual rights, non-fulfillment of public 

duties and the international responsibility of the State as a result of its failure to 

perform its duty to ensure the rights of the individuals who are under its jurisdiction, 

pursuant to Article 1(1) of the American Convention. 

 

13.  It is quite interesting to go deeper into the analysis of these issues, which are 

so relevant these days in view of the withdrawal of the political power, which is 

justified on the grounds that the excessive powers the State has should, instead, be 

kept by society. This entails the extremely serious danger –the applications of which 

are quite evident- of depriving the State of some of its duties, with the resulting 

impairment of the (effective) rights of those who cannot resist by themselves the 

force of markets and factual powers. Now, I consider that the case of Kimel is not 

the natural space to discuss this issue –though I recognize its importance-, as its 

purpose is not the discussion of the exercise of pressing factual powers over the 

rights and interests of the individuals, but the performance of formal public actions of 

the State through its jurisdictional and punitive powers. 

 

14.  In the case of Kimel, the State itself has admitted that resorting to criminal 

proceedings to punish the author of a book wherein he expressed his opinion on the 

actions of a judicial officer in the performance of his duties was excessive or 

immoderate. In fact, it stated that “imposing a criminal penalty on Eduardo Kimel 

constituted a violation of his right to freedom of thought and expression as enshrined 

in Article 13 of the American Convention on Human Rights (para. 18 of the Judgment 

rendered in the case of Kimel). Such acknowledgement by the State (which does not 

exclude the analysis and assessment by the Court of the facts submitted thereto, as 

should be done in accordance the characteristics and purposes of international 

proceedings on human rights, in which the principle of substantive or procedural 

dispositivity does not preclude jurisdictional functions, whose impelling force derives 
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from reasons of public interest), favors the international judicial decision, both as 

regards the existence of a violation of individual rights and the need to amend the 

applicable domestic legislation, the deficiencies of which have been recognized by the 

State. 

 

15.  Again, with regard to the facts of the instant case and based on them, the 

issue of examining once more which is the legitimate means in conformity with the 

values and principles enshrined by the American Convention which allows reacting to 

wrongful conducts which are injurious to certain legally protected interests and to 

their holders’ rights. I have previously stated that it is not a matter of not reproving 

wrongful conducts and, therefore, failing to tackle them, but of producing said legal 

reaction with strict rationality in conformity with such values and principles. Public 

reaction to wrongful conducts does also have boundaries: those boundaries, which 

are a safeguard for all individuals, do not amount to indifference, abandonment or 

impunity, but to the legitimate and careful exercise of power. It is obvious that the 

purpose sought is not consenting to the infringement of rights on the grounds that 

the right to cause damage does exist. Freedom is neither a safe-conduct to 

defamation or injurious words or insults, nor the automatic acquittal of the individual 

who, through an illegal conduct, causes moral damage. 

 

16.  In view of the foregoing, it is necessary to settle on a rational mechanism to 

prevent and tackle the infringement of rights. Criminal proceedings are sometimes 

resorted to -with an increasing frequency that should be a cause for alarm and, 

which, on occasions, is a cause for complacency, which points to a deficient historical 

memory and a serious lack of precaution- to punish wrongful conducts. In such 

proceedings, the harshest possible measures, which might be immoderate or 

excessive in general and in particular, are adopted and often turn out to be 

inefficient and counterproductive. In sum: disproportionate measures are adopted, if 

it is accepted that there must be proportionality, which, in essence, amounts to 

rationality, between the accepted restriction and the measure adopted thereunder. 

Naturally, this information is available to society and the State in order to fight the 

most serious infringements of both public and private legally protected interests, 

which may not be protected with less stringent instruments and reactions. But 

access to such information of social control does not mean that criminal proceedings 

are the only possible mechanism, nor the most relevant or appropriate in all cases.   

 

17.  It is necessary to remember at all times and as often as temptation to 

formulate criminal definitions and criminalize a high number of conducts makes its 

way, that criminal proceedings must be resorted to carefully and restrictively. In its 

prior rulings and decisions, the Inter-American Court has emphasized the 

compatibility from the criminal perspective between the so-called principle of 

minimum penal law and the values and principles of democracy. The application of a 

system of offenses –through the criminalization of conducts- and penalties –through 

the punishment of offenders- contributes to establishing the distance between 

democracy and tyranny, which is always lurking. Lack of restraint in criminal law 

intervention breaches the legal code and the political support of democratic societies. 

Hence, our direct opposition to the maximum penal law.  

 

18.  The State has acknowledged that its domestic legislation lacks accuracy as to 

the criminal definitions which may be applicable to the matter under discussion: “the 

lack of sufficient accuracy in the criminal legislation punishing defamation and 

preventing the infringement of the right to freedom of thought and expression entails 

the State’s failure to comply with its duty to adopt domestic measures as provided 
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for in Article 2 of the American Convention on Human Rights” (para. 18 of the 

Judgment rendered in the case of Kimel), that is, the failure to bring its domestic 

legislation into conformity with the duty to ensure rights as set forth in Article 1(1) of 

the Convention. In my concurring opinion to the Judgment rendered in the case of 

Herrera-Ulloa, I addressed this matter, arguing that before examining the 

appropriate formulation of criminal definitions to prevent excesses in the exercise of 

the right of journalists to inform and give their opinion, which was the object of the 

case of Herrera-Ulloa and, to some extent, has been the object in the case of Kimel, 

it is necessary to determine whether criminal proceedings are an appropriate, -on 

account of their uniqueness, necessity or, even, convenience- mechanism to tackle 

wrongful conducts.   

 

19.  I believe that criminal proceedings are not such appropriate and admissible 

mechanism. In stating this, I take into consideration that there are other control and 

response mechanisms which are less restrictive or injurious to the right infringed 

with which it is possible to achieve the same purpose, so that they come to be: a) 

consistent with the right of the individual offended by the insult, and b) sufficient to 

ensure social reprobation, which is a manner to redress the aggrieved party. If 

criminal proceedings are not such appropriate mechanism, their use will infringe the 

requirement of “necessity” set forth in Article 13(2), the requirement of “general 

interest” set forth in Article 30, and the reasons related to the “security of all and the 

just demands of the general welfare” as set forth in Article 32. Accordingly, these 

proceedings will not be in conformity with the American Convention and shall then be 

reconsidered.  

 

20.  In my vote in the case of Herrera-Ulloa, to which I now refer and whose 

considerations I reiterate, I pointed out that “before settling on how best to classify 

conducts as criminal offenses, one first has to decide whether the criminal law 

avenue is the one best suited to getting at the crux of the problem –in a manner 

consistent with the conflicting rights and interests and with the implications of the 

alternatives available to the lawmaker- or whether some other avenue, such as 

administrative or civil law, for example, might be a better juridical response.  Indeed 

most infringements are not addressed as matters of criminal law or through criminal 

courts, but through measures of other kinds” (para. 14 of my opinion in the case of 

Herrera-Ulloa). 

 

21.  Such other “way of dealing with unlawful conduct” I then held and I reassert 

now “seems particularly appropriate in the case of (some or all) offenses against 

honor, good name and the reputation of individuals.  Civil law courts can be used to 

achieve the same results that one might hope to get through criminal courts, without 

the risks and disadvantages that the latter pose. In fact, a conviction in civil court is 

in itself a statement that the conduct in question was unlawful, a statement no less 

emphatic and effective than a conviction in criminal court.  Although the forum may 

be different in name, it can arrive at the same finding that a criminal law court 

would: i.e., that the respondent’s behavior constituted wrongful conduct detrimental 

to the plaintiff, who has the law and reason on his side.  […] Thus, a civil judgment  

provides two types of reparation that are of greater interest to an aggrieved party 

and social satisfaction in the form of the court’s censure of the unlawful conduct”  

(para. 18 of my opinion in the case of Herrera-Ulloa). 

 

22.  In the case of Kimel, the plaintiff in the criminal proceedings started against 

the author of the book questioned was a judicial officer. Naturally, public officials 

must be afforded the legal protection that the State has the duty to provide with 
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diligence and efficiency through legal provisions and courts. I do not object to this in 

any manner whatsoever. Depriving a public official of his right to seek the protection 

of his rights would be so unfair as to become untolerable. That would leave him at 

the mercy of wrongful attacks and would make way for the undesirable possibility of 

self-justice. Legal protection must then be afforded to everyone. 

 

23.  Notwithstanding, as I pointed out in my opinion in the case of Herrera-Ulloa, 

it is also necessary to recall that “the activities of the State through its various 

organs[,] are not inconsequential to the ordinary citizen and information on the 

business of government should not be beyond the reach of ordinary citizens.  

Democracy is built upon a duly informed public, which steers its way of thinking and 

allows making decisions on the basis of such information.  Information about the 

business of government should be much more readily available than strictly private 

information about an individual’s personal or private life that does not cross over 

those strict boundaries.  Indeed, the business of government is one of the natural 

domains for so-called “transparency.” (para. 23 of my opinion in the case of Herrera-

Ulloa). 

 

24.  In the opinion I have referred to, I stated that “in some cases, provision has 

been made to punish, as criminal offenses, the repeated commission of wrongful acts 

initially punishable under civil or administrative law.  In such cases, the repetition of 

the offense implies aggravation of the wrongdoing, to the point that it moves from 

the realm of civil or administrative law to the realm of criminal law, thus becoming 

punishable with measures provided for under criminal law” (para. 20 of my opinion in 

the case of Herrera-Ulloa).  

 

25.  In the Judgment rendered in the case of Kimel, the Court has sought to 

confine the scope of punitive sanction, through certain considerations which 

minimize, but do not suppress, the intervention of criminal proceedings: this 

possibility should be carefully analyzed, pondering the extreme seriousness of the 

conduct of the individual who expressed the opinion, his actual malice, the 

characteristics of the unfair damage caused, and other information which shows the 

absolute necessity to resort to criminal proceedings as an exception” (para. 78 of the 

Judgment in the case of Kimel). 

 

26.  This is a step towards criminal reduction, but not necessarily the last one 

towards opting for prompt and efficient civil proceedings. As I recommended in my 

opinion in the case of Herrera-Ulloa, which I now reiterate in the case of Kimel, it will 

be necessary to advance in that direction. Naturally, when resorting to judicial 

proceedings whose outcome is a sentence, which though not criminal is not 

necessarily less effective, it should be taken into consideration that there are other 

mechanisms, which it is convenient to keep open and active, in the democratic 

debate on issues of public interest: wrongful or biased information is 

counterbalanced with true and objective information, and malicious or groundless 

information is counterbalanced with sufficient and well-founded information.  

 

27.  These are the natural issues in a debate which is not likely to be closed at the 

police headquarters, the courts or jail. The right to reply or to rectify one’s 

statements, as provided for by Article 14 of the Convention, is rooted in 

considerations of this kind. Naturally, what I am now stating presumes that the 

mechanisms to reply are available and that the organization of social 

communications allows a genuine dialogue among those who hold different positions, 

versions or opinions, as it should happen in a democratic system. Otherwise, we 
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would be witnesses of the monologue of power, whether political or of other type, 

before itself and a number of captive auditors or spectators. 

 

28.  I also consider the demarcation made by the Inter-American Court between 

the information that makes existing facts available to the public and seeks to portrait 

reality –dignified by the urgency and the objectivity of a competent and recognized 

professional- and the opinion expressed by a commentator, analyst, or author in 

general regarding such facts, to be relevant. If it is possible to assess a piece of 

news as being true or false, matching it with the reality it seeks to describe, it is not 

reasonable to assess an opinion in the same manner, as the latter is in itself a 

viewpoint, a perception, an interpretation, or an assessment with which you can 

agree or dissent by expressing another opinion and that, therefore, can be assessed 

as reasonable or irrational, clever or wrong, but never as true or false. It is needless 

to say how dangerous it may be to debate before the courts the validity of opinions, 

even more so if done in a criminal proceedings: in crimes against freedom of 

expression freedom itself is choked and tyranny thrives.  

 

29.  Finally, it is important to note that the Court has reiterated its position 

regarding an issue which is raised once more on account of the criminal proceedings 

brought on the grounds of alleged crimes against the right to inform and express 

one’s opinion (regarding which I do reiterate the reservations made above): the 

burden of proof. As pointed out by the Court in prior cases, said principle is 

applicable to any conduct, as a general guarantee in the relationship between the 

State and the individuals, which results in the impairment of the latter’s rights: “At 

all stages the burden of proof must fall on the party who brings the criminal 

proceedings” (para. 78 of the Judgment rendered in the case of Kimel). 
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