
CONCURRING VOTE OF JUDGE A.A. CANÇADO TRINDADE 

 

 

1. I have concurred with my vote to the adoption of the Judgment made by the 

Inter-American Court of Human Rights in the case of López Álvarez versus Honduras. 

Given the importance of a matter dealt with in the present Judgment, I am in the 

obligation to spread upon the record my reflections regarding the same, as the basis 

for my position in this sense. I am referring to the central axis made up by the right to 

access (lato sensu) justice and the guarantees of the due process of law, taken 

necessarily as a whole, with regard to Article 1(1) of the American Convention. I take 

the right in this Vote to the present case of López Álvarez to reiterate some 

considerations that I developed in my Concurring Vote of yesterday’s Judgment, of 

only 24 hours ago, in the case of the Massacre of Pueblo Bello versus Colombia.   

 

2 These considerations, in support to the decision of the Court of having 

determined a joint violation of Articles 8 and 25 of the American Convention, pursuant 

to its constant case-law, cover the following aspects of the subject: a) Articles 25 and 

8 of the American Convention in the ontological and hermeneutic levels; b) genesis of 

the right to an effective recourse before the domestic courts in the corpus juris of the 

International Law on Human Rights; c) the right to an effective recourse in the 

jurisprudential construction of the Inter-American Court; d) the inseparability to 

dissociate between the access to justice (right to an effective recourse) and the 

guarantees of the due process of law (Articles 25 and 8 of the American Convention); 

e) the inseparability between Articles 25 and 8 of the American Convention in the 

constant case-law of the Inter-American Court; f) the inseparability between Articles 

25 and 8 of the American Convention as an intangible jurisprudential advance; g) the 

overcoming of the vicissitudes regarding the right to an effective recourse in the 

jurisprudential construction of the European Court; h) the right to access justice lato 

sensu; and i) the right to Law as an imperative of the jus cogens. 

 

 

I.  Articles 25 and 8 of the American Convention, in the Ontological  

and Hermeneutic Levels. 

 

 

3. It is axiomatic that the rights protected by the human rights treaties have, each 

of them, their own material content, from which their different formulations derive 

naturally, - as is the case of Articles 25 and 8 of the American Convention. This is an 

essentially ontological level. Despite the fact that they are provided with their own 

material content, some of said rights have had to go through a long jurisprudential 

evolution to reach their autonomy. This is the case, for example, of the right to an 

effective recourse, under Article 25 of the American Convention and Article 13 of the 

European Convention of Human Rights (cf. infra). It is also the case of Article 8 of the 

American Convention and Article 6 of the European Convention.  

 

4. The meaning it has today is the result of a jurisprudential construction, and 

they are currently understood differently from what motivated their original 

formulation. The fact that the rights protected have their own material content and 

autonomy does not mean that one may not be related with the others, in reason of the 

circumstances of the cas d'espèce; all the contrary, said interrelationship is, in my 

opinion, what offers, in the light of the indivisibility of all human rights, a more 

effective protection. Here we go from the ontological plan to the hermeneutic level. 
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Having made this precision, I go on to refer to the trajectory of the right to an effective 

recourse in time.   

 

II.  Genesis of the Right to an Effective Recourse before the  

Domestic Courts in the Corpus Juris of the International Law  

On Human Rights. 

 

 

5. The travaux préparatoires of the Universal Declaration of Human Rights 

followed different stages. The Commission on Human Rights of the United Nations 

decided to elaborate a project in April/ May of 1946, when it appointed a “nuclear 

commission” for the initial studies. At the same time, the UNESCO consulted (in 1947) 

with thinkers of that time on the basis of a future Universal Declaration.1 The project of 

the Declaration itself was prepared within the Commission of Human Rights of the 

United Nations, by a Work Group that elaborated it between May 1947 and June of 

1948. As of September of 1948, the Declaration project went on to be examined by the 

III Commission of the General Meeting of the United Nations, and then finally approved 

on December 10th of the same year by the same Meeting.2 One of the most relevant 

stipulations of the Universal Declaration of 1948 is found in Article 8, according to 

which every person has the right to an effective recourse before the competent 

national courts against the acts that violate the fundamental rights granted to him by 

the Constitution or the law.  

 

6. The mentioned Article 8 enshrines, in its final analysis, the right to access 

justice (within domestic law), an essential element of all democratic society. The 

project for the article that turned into the mentioned Article 8 of the Universal 

Declaration, despite its relevance, was only inserted in the text in the final stage of the 

travaux préparatoires of the Universal Declaration, when the matter was already under 

examination in the III Commission of the General Meeting of the United Nations. 

However, it did not have any significant objection, being approved in the III 

Commission by 46 votes against zero and three abstentions, and unanimously in the 

full session of the General Meeting. The initiative, late but so successful, came from 

the Delegations of the Latin American States. It can even be considered that Article 8 

(on the right to an effective recourse) represents the Latin American contribution par 

excellence to the Universal Declaration. 

 

7. The stipulation of Article 8 of the Universal Declaration of 1948 was inspired, in 

effect, on the equivalent stipulation of Article XVIII of the American Declaration of the 

Rights and Duties of Man of eight months before (April of 1948)3. The basic argument 

that led to the inclusion of this precept in the American and Universal Declarations of 

1948 consisted in the acknowledgment of the need to fill a void in both: protect the 

                                                 
1  UNESCO, Los Derechos del Hombre - Estudios y Comentarios en torno a la Nueva Declaración 
Universal, México/ Buenos Aires, Economic Culture Fund, 1949, pp. 233-246. 
 
2  For an account, cf. A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos, 
vol. I, 2nd. ed., Porto Alegre/Brazil, S.A. Fabris Ed., 2003, chapter I, pp. 51-77.  
 
3  Said Latin American initiative was strongly influenced in the principles that govern the appeal for 
legal protection, already enshrined in the national legislations of many countries of the region. So much so 
that in the Conference of Bogota on April of 1948, the mentioned American Declaration adopted its Article 
XVIII unanimously by the 21 Delegations present. On the legacy of the American Declaration of 1948, cf. 

A.A. Cançado Trindade, "O Legado da Declaração Universal de 1948 e o Futuro da Proteção Internacional dos 
Direitos Humanos", 14 Anuario Hispano-Luso-Americano de Derecho Internacional (1999) pp. 197-238.  
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individual’s rights against abuses of public power, submit all and any abuse of all 

individual rights to the judgment of the Judicial Power in the scope of domestic law.4  

 

8. In summary, the original enshrinement of the right to an effective recourse 

before the national competent judges or courts in the American Declaration (Article 

XVIII) was transplanted to the Universal Declaration (Article 8), and, from the latter, 

to the European and American Conventions on Human Rights (Articles 13 and 25, 

respectively), as well as to the Pact of Civil and Political Rights of the United Nations 

(Article 2(3)). Article 8 of the Universal Declaration, and the corresponding stipulations 

in the treaties of human rights in force, such as Article 25 of the American Convention, 

establish the State’s duty to provide adequate and efficient internal recourses; I have 

always stated that said duty is in fact a basic mainstay not only of said treaties but 

also of any rule of law itself in a democratic society, and its correct application seeks to 

perfect the administration of justice (material and not only formal) at a national level.  

 

9. Additionally, this key-provision is intimately linked to the general obligation of 

the States, also enshrined in the human rights treaties, to respect the rights included 

in them, and ensure the free and complete exercise of the same to all the people under 

their corresponding jurisdictions.5 It is also linked to the guarantees of the due process 

of law (Article 8 of the American Convention)6, in the sense that it assures access to 

justice. Thus, through the enshrinement of the right to an effective recourse before the 

national competent judges and courts, of the guarantees of the due process, and of 

the general obligation to guarantee the protected rights, the American Convention 

(Articles 25, 8, and 1(1)), and other human rights treaties, attribute protective 

functions to the domestic law of the States Parties.  

 

10. It is important that the jurisprudential advances in this sense, reached by the 

Inter-American Court of Human Rights up to the present, be preserved and even 

further developed in the future, -and never stopped through a disintegrating 

hermeneutics, - in benefit of the people protected by them. The relevance of the duty 

of the States in providing adequate and efficient internal recourses must never be 

minimized. The right to an effective recourse before the national competent judges or 

courts within the scope of judicial protection – to which the Universal Declaration of 

1948 have worldwide projection – is much more relevant than what was recently 

thought. The duty of the States Parties to provide those recourses in the scope of their 

own domestic law and of ensuring all persons under their jurisdictions the guarantee of 

the free and complete exercise of all the rights enshrined in the human rights treaties, 

as well as all the guarantees of the due process of law, assume a special importance 

                                                 
4  Cf. A. Verdoodt, Naissance et signification de la Déclaration Universelle des Droits de l'Homme, 
Louvain, Nauwelaerts, [1963], pp. 116-119; A. Eide et alii, The Universal Declaration of Human Rights - A 
Commentary, Oslo, Scandinavian University Press, 1992, pp. 124-126 e 143-144; R. Cassin, "Quelques 
souvenirs sur la Déclaration Universelle de 1948", 15 Revue de droit contemporain (1968) n. 1, p. 10; R. 
Cassin, "La Déclaration Universelle et la mise en oeuvre des droits de l'homme", 79 Recueil des Cours de 
l'Académie de Droit International de La Haye (1951) pp. 328-329. 
 
5  American Convention on Human Rights, Article 1(1); European Convention on Human Rights, Article 
1; Pact of Civil and Political Rights of the United Nations, Article 2(1). 
 
6  On the judicial protection and the guarantees of the due process of law according to the American 
Convention, cf. A. A. Cançado Trindade, "The Right to a Fair Trial under the American Convention on Human 
Rights", in The Right to Fair Trial in International and Comparative Perspective (ed. A. Byrnes), Hong Kong, 
University of Hong Kong, 1997, pp. 4-11; A.A. Cançado Trindade, "Judicial Protection and Guarantees in the 

Recent Case-Law of the Inter-American Court of Human Rights", in Liber Amicorum in Memoriam of Judge 
J.M. Ruda, The Hague, Kluwer, 2000, pp. 527-535. 
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even greater, in a continent like ours (including the three Americas), marked by cases 

that do not rarely deprive individuals of the protection of the Law. 

 

 

 

 

III.  The Right to an Effective Recourse in the Jurisprudential Construction 

of the Inter-American Court. 

 

 

11. Almost a decade ago, in my Dissenting Opinion in the case of Genie Lacayo 

versus Nicaragua (Request for Revision of the Judgment, Decision of 09.13.1997),7 I 

proceeded to analyze the material content and scope of Article 25 (right to an effective 

recourse) of the American Convention on Human rights, in relation to Article 8(1) (due 

process of law) of the Convention, as well as with the general duties (to guarantee the 

exercise of the protected rights and of harmonization of the domestic law with the 

international conventional law) enshrined, respectively, in Articles 1(1) and 2 of the 

Convention (paras. 18-23 of the mentioned Opinion). Contrary to that established by 

the Court in that case, - which considered these stipulations under the optics of formal 

and not material justice, - I concluded that a violation had occurred, by the respondent 

Government, of Articles 25, 8(1), 1(1), and 2 of the Convention “taken as a whole " 

(para. 28). 

 

12. In the same line of reasoning, also in my previous Dissenting Opinion in the 

case of Caballero Delgado and Santana versus Colombia (reparations, Judgment of 

01.29.1997),8 I developed an integrating hermeneutics of Articles 8, 25, 1(1), and 2 of 

the American Convention, once again considering them as a whole (paras. 2-4 and 7-9 

of the mentioned Opinion), and stating, contrary to the Court, the violation by the 

respondent government of these four conventional provisions related inter se. 

Regarding the right to an effective recourse under Article 25 of the Convention, 

specifically, I made, in my previously mentioned Dissenting Opinion in the case of 

Genie Lacayo versus Nicaragua, the following statement: 

 

“The right to a simple, prompt and effective remedy before the competent national judges 

or tribunals, enshrined in Article 25 of the Convention, is a fundamental judicial guarantee 

far more important than one may prima facie assume,9 and which can never be minimized. 

It constitutes, ultimately, one of the basic pillars not only of the American Convention, but 

of the rule of law itself in a democratic society (in the sense of the Convention). Its correct 

application has the sense of improving the administration of justice at national level, with 

the legislative changes necessary to the attainment of that purpose. 

 The origin - little-known - of that judicial guarantee is Latin American: from its 

insertion originally in the American Declaration of the Rights and Duties of Man (of April 

                                                 
7  Inter-American Court of Human Rights (CIDH), Series C, n. 45, Request of Revision of the 
Judgment of 01.29.1997, Ruling of 09.13.1997, pp. 3-25. 
 
8  CIDH, Judgment of 01.29.1997 (reparations), Series C, n. 31, pp. 3-43. 
 
9  Its importance was mentioned, for example, in the Informe de la Comisión de Juristas de la OEA 
para Nicaragua, of 02.04.1994, pp. 100 and 106-107, paras. 143 and 160, published six years later; cf. A.A. 
Cançado Trindade, E. Ferrero Costa, and A. Gómez-Robledo, "Gobernabilidad Democrática y Consolidación 
Institucional: El Control Internacional y Constitucional de los Interna Corporis - Informe de la Comisión de 

Juristas de la OEA para Nicaragua (02.04.1994)", 67 Boletín de la Academia de Ciencias Políticas y Sociales 
(2000) n. 137, pp. 603-669. 
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1948),10 it was transplanted to the Universal Declaration of Human Rights (of December 

1948), and from there to the European and American Conventions on Human Rights 

(Articles 13 and 25, respectively), as well as to the United Nations Covenant on Civil and 

Political Rights (Article 2(3)). Under the European Convention on Human Rights, in 

particular, it has generated a considerable case-law,11 apart from a dense doctrinal debate. 

 It could be argued that, for Article 25 of the American Convention to have effects 

vis-à-vis acts of the Legislative Power, for example, the incorporation of the American 

Convention into the domestic law of the States Parties would be required. Such 

incorporation is undoubtedly desirable and necessary, but, by the fact of not having 

incorporated it, a State Party would not thereby be dispensed from applying always the 

judicial guarantee stipulated in Article 25. Such guarantee is intimately linked to the 

general obligation of Article 1(1) of the American Convention, which, in turn, confers 

functions of protection onto the domestic law of the States Parties. 

 Articles 25 and 1(1) of the Convention are mutually reinforcing, in the sense of 

securing the compliance with one and the other in the ambit of domestic law. Articles 25 

and 1(1) require, jointly, the direct application of the American Convention in the domestic 

law of the States Parties. In the hypothesis of alleged obstacles of domestic law, Article 2 

of the Convention comes into operation, requiring the harmonization with the Convention 

of the domestic law of the States Parties. These latter are obliged, by Articles 25 and 1(1) 

of the Convention, to establish a system of simple and prompt local remedies, and to give 

them effective application.12 If de facto they do not do so, due to alleged lacunae or 

insufficiencies of domestic law, they incur into a violation of Articles 25, 1(1) and 2 of the 

Convention." (paras. 18-21). 

 

13. Little after the mentioned cases of Genie Lacayo and Caballero Delgado and 

Santana, the Inter-American Court, for the first time in the case of Castillo Páez versus 

Peru (Judgment on the merits, of 11.03.1997), stated the material content and scope 

of Article 25 of the Convention, which it concluded had been violated, in combination 

with Article 1(1) of the same, by the respondent government. In the words of the 

Court itself, the provision of Article 25 on the right to an effective recourse before the 

national competent judges or courts “is one of the fundamental pillars not only of the 

American Convention, but of the very rule of law in a democratic society in the terms 

of the Convention. (para. 82)”13  

 

14. Since then this has been the Court’s position in this regard, reiterated in its 

decisions on the merits of the cases of Suárez Rosero versus Ecuador (Judgment of 

11.12.1997, para. 65), Blake versus Guatemala (Judgment of 01.24.1998, para. 102), 

Paniagua Moralesa, et al. versus Guatemala (Judgment of 03.08.1998, para. 164), 

                                                 
10  At the same time that, in parallel, the Commission on Human Rights of the United Nations was still 
preparing the Project of the Universal Declaration (from May 1947 until June 1948), as stated, in a fragment 
of the memoirs by the rapporteur of the Commission (René Cassin); the insertion of the disposition on the 
right to an effective recourse before the domestic jurisdictions in the Universal Declaration (Article 8), 
inspired on the corresponding disposition of the American Declaration (Article XVIII), was carried out in the 
following debates (of 1948) of the III Commission of the General Assembly of the United Nations. Cf. R. 
Cassin, "Quelques souvenirs sur la Déclaration Universelle de 1948", 15 Revue de droit contemporain (1968) 
n. 1, p. 10.  
 
11  Cf. infra. 
 
12  The matter of the effectiveness of domestic recourses is intimately related to the administration of 
justice itself and the operation of domestic competent organizations for the reparation of the violations of the 
protected rights.  

 
13  Emphasis increased. 
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Castillo Petruzzi, et al. versus Peru (Judgment of 05.30.1999, para. 184), Cesti 

Hurtado versus Peru (Judgment of 09.29.1999, para. 121), "Street Children" (Villagrán 

et al. versus Guatemala, Judgment of 11.19.1999, para. 234), Durand and Ugarte 

versus Peru, Judgment of 08.16.2000, para. 101), Cantoral Benavides versus Peru 

(Judgment of 08.18.2000, para. 163), Bámaca Velásquez versus Guatemala (Judgment 

of 11.25.2000, para. 191), Mayagna (Sumo) Awas Tingni Community versus Nicaragua 

(Judgment of 08.31.2001, para. 112), Hilaire, Constantine and Benjamin et al. versus 

Trinidad and Tobago (Judgment of 06.21.2002, para. 150), Cantos versus Argentina 

(Judgment of 11.28.2002, para. 52), Juan Humberto Sánchez versus Honduras 

(Judgment of 06.07.2003), Maritza Urrutia versus Guatemala (Judgment of 

11.27.2003, para. 117), 19 Merchants versus Colombia (Judgment of 07.05.2004 para. 

193), Tibi versus Ecuador (Judgment of 09.08.2004, para. 131), Serrano Cruz Sisters 

versus El Salvador (Judgment of 03.01.2005, para. 75), Yatama versus Paraguay 

(Judgment of 06.23.2005, para. 169), Acosta Calderón versus Ecuador (Judgment of 

06.24.2005, para. 93), and Palamara Iribarne versus Chile (Judgment of 11.22.2005, 

para. 184). 

 

15.  In the Judgment adopted by the Inter-American Court in the present case of 

López Álvarez versus Honduras, the Tribunal has once again been faithful to its best 

case-law, by trying the alleged – and proven – violations of Articles 25 and 8(1) 

jointly, in relation with Article 1(1) of the American Convention (paras. 126-156). 

Effectively, the access to justice and the guarantees of the due process of law are 

inevitably interlinked. This is what can be clearly concluded, inter alia, from the 

consideration of the Court that, in the present case of López Álvarez,  

 

 "The right to access justice implies that the solution of the controversy must be 

issued in a reasonable time; a prolonged delay could constitute, in itself, a violation of the 

judicial guarantees." (para. 128) 

 

 

 

IV.  The Inseparability between the Access to Justice  

(Right to an Effective Recourse)  

and the Guarantees of the Due Process of Law  

(Articles 25 and 8 of the American Convention). 

 

 

16. On the day on which the Court adopted the Substantive Judgment (of 

11.03.1997) in the case of Castillo Páez, - the starting point of this lucid constant case-

law of the Inter-American Court, - I experimented, with satisfaction, a feeling of 

realization of a meaningful advance in the jurisprudence of the Court, that went on to 

place the right to an effective recourse in the important position it deserves, as an 

expression of the right itself to access justice – in its lato sensu sense, understood as 

the right to jurisdictional benefits, thus covering, inevitably, the guarantees of the due 

process of law, as well as the faithful execution of the judgment. How then can we stop 

relating Article 25 with Article 8 of the Convention? At the end, what would be the 

effectiveness of the guarantees of the due process (Article 8) if the individual does not 

have the right to an effective recourse (Article 25)? And what would be the 

effectiveness of the latter without the guarantees of the due process of law? 

 

17. The truth is that one and the other complement each other, in the legal 

framework of the rule of law in a democratic society. This is the sane hermeneutics of 

these two conventional provisions. Also, on the day on which the Court adopted the 
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substantive Judgment in the tragic case of Castillo Páez, I felt gratified upon verifying 

that the mentioned jurisprudential advances of the Inter-American Court had freed 

Article 25 – in the tradition of the most lucid Latin American legal thoughts14 - of the 

American Convention of the vicissitudes experimented by the corresponding Article 13 

of the European Convention (cf. infra). The Inter-American Court correctly pointed out 

the indelible link between Articles 25 and 8 of the American Convention, by weighing 

in, in its Judgment (of 09.15.2005), in the case of the Mapiripán Massacre, related to 

Colombia, that, as had been stated for some time, 

 

 "according to the American Convention, the States Parties are obliged to provide 

effective judicial recourses to the victims of violations to human rights (Article 25), 

recourses that must be substantiated pursuant to the rules of the due process of law 

(Article 8(1)), all of it within the general obligation, of the same States, to guarantee the 

full and free exercise of the rights acknowledged by the Convention to every person under 

its jurisdiction (Article 1(1)." (para. 195)  

 

18. Recently, in the public hearing of 12.01.2005 before this Court in the case of 

Ximenes Lopes versus Brazil, both the Inter-American Commission of Human Rights 

(ICHR) as well as the Representatives of the alleged victim and their next of kin 

maintained an integrative interpretation of Articles 8(1) and 25 of the American 

Convention, to be considered, in its understanding, necessarily as a whole. The ICHR 

stated15 that 

 

 "Article 8(1) can not be separated from 25 nor vice versa, since they definitely 

respond to a same type of responsibility within the judicial realm (...)." 

 

According to the ICHR, - remembering for this the “firm”, and today convergent, 

jurisprudence in this matter of the Inter-American and European Courts, - the 

“reasonable time” contemplated in Article 8 of the American Convention is intimately 

linked to the effective, simple, and prompt recourse contemplated in its Article 25. The 

Representatives of the alleged victim and his next of kin also expressed their respect 

for the constant case-law of the Inter-American on that matter up to this date, and its 

support to the same, which they are determined to follow stating that “the most clear 

reading of this norm within the Inter-American system would be that the two Articles 

[Articles 8 and 25 of the Convention] should be analyzed jointly.” This is the point of 

view of the beneficiaries themselves of the Inter-American system of protection, as 

well as of the ICHR, in the case of Ximenes Lopes before this Court.  

 

19. In a study I presented in an International Seminar of the International 

Committee of the Red Cross (ICRC) on the Due Process of Law, carried out a few years 

ago in Hong Kong, China, I allowed myself to remind those present of that stated in 

Advisory Opinion n. 9 of the Inter-American Court,16 of 10.06.1987, in the sense that 

effective recourses before national competent judges or tribunals (Article 25(1) of the 

Convention) such as the habeas corpus and the amparo, and any other recourses 

essential to ensure the respect of nonrevocable rights (not subject to annulment under 

Article 27(2) of the Convention), are “essential” judicial guarantees, that must be 

                                                 
14  Cf. note (4) supra. 
 
15  As stated in the transcription of the mentioned hearing, deposited in the files of the Court and sent 
to the parties in the cas d'espèce. 

 
16  I.-A. Court H.R., Series A, n. 9, 1987, pp. 23-41. 
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exercised within the framework and in the light of the principles of the due process of 

law (under Article 8 of the American Convention).17 Thus, in its ninth Advisory Opinion, 

the Court considered that stated in Articles 25 and 8 of the American Convention as an 

undividable whole.  

 

20. In the same Seminar in China, I added references to the jurisprudence 

developed by the Court (as of the end of 1997 and the beginning of 1998), especially 

as of the cases of Loayza Tamayo versus Perú, Blake versus Guatemala, and Suárez 

Rosero versus Ecuador, in what refers to relevant aspects of the due process of law 

and the right to an effective recourse (Articles 25 and 8 of the American Convention), 

that, in the “second generation” of cases submitted to the knowledge of the Court 

(after the initial cases on the fundamental right to life), went on to occupy a main 

position in the consideration of the petitions presented before the Inter-American 

Tribunal.18 

 

21. I consider this jurisprudential evolution a judicial patrimony of the Inter-

American system of protection and of the people of our region, and I firmly oppose any 

attempt to deconstruct it. The Court has been faithful to its avant-garde position up to 

this date. In its already famous Advisory Opinion n. 16, on The Right to Information on 

Consular Assistance in the Framework of the Guarantees of the Due Process of Law (of 

10.01.1999), that has been an inspiration for international jurisprudence in statu 

nascendi on the subject (as amply acknowledged in the specialized bibliography), the 

Court once again took as a whole the right to an effective recourse and the guarantees 

of the due process of law (Articles 25 and 8 of the Convention). After pointing out the 

need to interpret the Convention in the sense that “the regimen for the protection of 

human rights must have all its own effects (effet utile)” (para. 58), - pursuant to the 

necessarily evolving interpretation of the entire corpus juris of International Law on 

Human Rights (paras. 114-155), the Court clearly and categorically stated: 

 

 “In the opinion of this Court, for “the due process of law” a defendant 

must be able to exercise his rights and defend his interests effectively and in full 

procedural equality with other defendants." (para. 117). 

  

22. That is, in the understanding of the Court, - in a brilliant Advisory Opinion that 

is currently a framework in its case-law and its entire history (along with Advisory 

Opinion n. 18 on the Juridical Condition and Rights of the Undocumented Migrants), - 

there simply isn’t a due process without the effective recourse before the national 

competent judges or tribunals, and that stated in Articles 25 and 8 of the Court is 

inevitably linked, not only in a conceptual sense, but also – and especially – in its 

hermeneutics. The Court added, in the mentioned Advisory Opinion n. 16 on the Right 

to Information on Consular Assistance in the Framework of the Guarantees of the Due 

Process of Law, that it must be alert to ensure and to be able to prove that all parties  

 

 "enjoy a true opportunity for justice and the benefit of the due process of law 

(...)." (para. 119) 

 

 

                                                 
17  Paragraph 41. 
 
18  Cf. A.A. Cançado Trindade, "The Right to a Fair Trial under the American Convention on Human 

Rights", in The Right to Fair Trial in International and Comparative Perspective (ed. A. Byrnes), Hong 
Kong/China, University of Hong Kong, 1997, pp. 4-11. 
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V.  The Inseparability between Articles 25 and 8 of the 

American Convention if the Constant Case-Law of the Inter-

American Court. 

 

 

23. In its constant case-law, the Inter-American Court has consistently united, with 

due reasoning, the consideration of the alleged violations of Articles 8 and 25 of the 

American Convention, as duly exemplified in its Judgments on the cases of Barrios 

Altos (Chumbipuma Aguirre et al.) versus Peru (of 03.14.2001, paras. 47-49), Las 

Palmeras versus Colombia (of 12.06.2001, paras. 48-66), Baena Ricardo et al. versus 

Panama(of 02.02.2001, paras. 119-143), Myrna Mack Chang versus Guatemala (of 

11.25.2003, paras. 162-218), Maritza Urrutia versus Guatemala (of 11.27.2003, paras. 

107-130), 19 Merchants versus Colombia (of 07.05.2004, paras. 159-206), Gómez 

Paquiyauri Brothers versus Peru (of 07.08.2004, paras. 137-156), Serrano Cruz Sisters 

versus El Salvador (of 03.01.2005, paras. 52-107), Caesar versus Trinidad and Tobago 

(of 03.11.2005, paras. 103-117), Moiwana Community versus Suriname (of 

06.15.2005, paras. 139-167), Indigenous Community Yakye Axa versus Paraguay (of 

06.17.2005, paras. 55-119), Fermín Ramírez versus Guatemala (of 06.20.2005, paras. 

58-83), Yatama versus Paraguay (of 06.23.2005, paras. 145-177), Mapiripán Massacre 

versus Colombia (of 09.15.2005, paras. 193-241), and Gómez Palomino versus Peru 

(of 11.22.2005, paras. 72-86).19   

 

24. Besides these Judgments, in others the Court has been particularly emphatic on 

the need to follow an integrating hermeneutics (and never a disintegrating one) of 

Articles 8 and 25 of the American Convention, taking them as a whole. For example, in 

the case of Cantos versus Argentina (Judgment of 11.28.2002), the Court pointed out 

the importance of the right to access justice, enshrined at the same time, lato sensu, 

both in Article 25 and in Article 8(1) of the Convention, and promptly added that  

 

 "any norm or measure of the domestic order that imposes costs or in any other 

way makes the access of the individuals to the tribunals difficult, (...) must be understood 

as contrary to the previously mentioned Article 8(1) of the Convention."20 

 

25. Article 8(1) is, therefore, in the correct understanding of the Court, closely 

linked to the right to an effective recourse under Article 25 of the Convention. In this 

same line of reasoning, in the case of Hilaire, Constantine and Benjamin et al. versus 

Trinidad and Tobago (Judgment of 06.21. 2002) the Court evoked its obiter dictum in 

Advisory Opinion n. 16 (1999) in the sense that there is no “due process of law” if a 

party can not exercise its rights “in an effective manner” (i.e., if it does not have real 

access to justice), and added that, “in order for a process to have real judicial 

guarantees,” the observance of “all the requirements” that help “ensure or assert the 

entitlement or the exercise of a right” is imposed (paras. 146-147). 

 

26. This is the great constant case-law of the Court, patiently built in the last years, 

emancipating of the human being. And this is why I defend it firmly (since it has taken 

up a long time of my reflection and it has benefited numerous parties), in the same 

way that I firmly oppose the current intents within the heart of the Court to 

                                                 
19  And cf. also, in the same sense, its Judgments on the cases of Girls Yean and Bosico versus 
Dominican Republic (of 09.08.2005, para. 201), and Palamara-Iribarne versus Chile (of 11.22.2005, paras. 
120-189. 

 
20  Paras. 50 and 52 of the mentioned Judgment.  
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deconstruct it, dissociating Articles 8 from 25, apparently due to pure amateurishness 

or any reason that escapes my comprehension. The jurisprudence of the Court in the 

line of the position I maintain does not end there. In the well-known case of Bámaca 

Velásquez versus Guatemala (Judgment of 11.25.2000), the Court expressly took as a 

whole “the guarantees enshrined in Article 8 and the judicial protection established in 

Article 25 of the Convention” to analyze the alleged violations of rights in the cas 

d'espèce (para. 187). And, in the case of Myrna Mack Chang versus Guatemala 

(Judgment of 11.25.2003), the Court very significantly stated: 

 

 "(...) the Court must examine the domestic judicial proceedings as a whole to 

attain a comprehensive perception of them and to establish whether said actions 

contravene the standards on the right to fair trial and judicial protection and the right to 

effective remedy, derived from Articles 8 and 25 of the Convention."21  

 

27. Only an integrative hermeneutics, like the one I have been maintaining and 

constructing in the heart of this Court for more than a decade, can offer a necessarily 

integrative vision of the violation of one or more rights protected under the 

Convention, with direct consequences for the adequate determination of the 

reparations. That is an additional matter that should not go unnoticed. Also, in another 

well-known case of this Court, that is already the object of some books dedicated 

specifically to it,22 that of the “Street Children” (Villagrán Morales et al. versus 

Guatemala, Judgment of 11.19.1999), the Court once more stated that it  

 

 "must examine all the domestic judicial proceedings in order to obtain an 

integrated vision of these acts and establish whether or not it is evident that they violated 

the norms on the obligation to investigate, and the right to be heard and to an effective 

recourse, which arise from Articles 1.1, 8 and 25 of the Convention."23  

 

28. In the same Judgment in the historical case of the “Street Children”, the Court 

added that  

 

 "Articles 25 and 8 of the Convention define, with reference to the acts and 

omissions of the internal judicial bodies, the scope of the (…) principle of generation of 

responsibility for the acts of all State organs." (para. 220) 

 

That is, the provisions of Articles 25 and 8 of the Convention, taken as a whole, are 

fundamental for the proper determination of the scope of the existence of the State’s 

responsibility, even for acts or omissions of the Judicial Power (or of any other power 

of agent of the State).  

 

29. In the case of Juan Humberto Sánchez versus Honduras (Judgment of 

06.07.2003), the Court warned that the recourses that, due to the “general conditions 

of the country” in question, or even by the “specific circumstances” of a specific case, 

“are deceptive” can not be considered “effective” (para. 121). That is, access to justice 

                                                 
21  Para. 201 of the mentioned Judgment (emphasis added).  
 
22  Cf., on the referred Case of the "Street Children", e.g.: CEJIL, Crianças e Adolescentes - 
Jurisprudência da Corte Interamericana de Direitos Humanos, Rio de Janeiro, CEJIL/Brazil, 2003, pp. 7-237; 
Casa Alianza, Los Pequeños Mártires..., San Jose, Costa Rica, Casa Alianza/A.L., 2004, pp. 13-196; among 
several other publications on the case in study. 

 
23  Para. 224 of the mentioned Judgment (emphasis added), and cf. para. 225.  
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and the effective exercise of the right (with the faithful observance of the judicial 

guarantees) are inevitably linked. And, the Court added in that case:  

 

 "(...) In the case under discussion it has been proven that the death of Juan 

Humberto Sánchez was set within the framework of a pattern of extra-legal executions 

(...), one characteristic of which is that there has also been a situation of impunity (...), in 

which judicial remedies are not effective, the judicial investigations have serious 

shortcomings, and the passing of time plays a fundamental role in erasing all traces of the 

crime, thus making the right to defense and judicial protection an illusion, as regards the 

terms set forth in Articles 8 and 25 of the American Convention." (para. 135)  

 

30. Likewise, in the case of Durand and Ugarte versus Peru (Judgment of 08.16. 

2000), the Court maintained present the argument of the Inter-American Commission 

on Human Rights (ICHR) in the sense that “the military exclusive court does not offer 

the minimal guarantees of independence and impartiality as stipulated in Article 8(1) 

of the Convention. Thus, it does not constitute an effective recourse to protect the 

victims and relatives' rights and to repair damages violating also Article 25." (para. 

120) Thus, when determining the joint violation of Articles 8(1) and 25(1) of the 

Convention, the Court concluded, on this matter, in the case of Durand y Ugarte: 

 

 "As a consequence, Article 8(1) of the American Convention, in connection with 

Article 25(1) thereof, confers to victims’ relatives the right to investigate their 

disappearance and death by State authorities, to carry out a process against the liable 

parties of unlawful acts, to impose the corresponding sanctions, and to compensate 

damages suffered by their relatives. None of these rights were guaranteed in the present 

case to the next of kin of Messrs. Durand Ugarte and Ugarte Rivera." (para. 130)  

 

 

VI.  The Inseparability between Articles 25 and 8 of the  

American Convention as an Intangible Jurisprudential Advance. 

 

 

31. However, we must not assume a lineal, constant, and inevitable progress in the 

international jurisprudence in this regard, since the institutions are only the people 

behind them, and they oscillate, just like the clouds and the waves, as is normal of the 

human condition. Today I can clearly verify that working in the international protection 

of human rights is like the myth of Sisyphus, an endless task. It is like constantly 

pushing a rock towards the peak of a mountain, where it falls back down again and is 

pushed up again. The task of protection is developed between advances and retreats.  

 

32. When going down the mountain to push the rock once again toward the peak, 

one becomes aware of the human condition, and of the tragedy that surrounds it, but 

one must continue fighting: in reality, there is no other choice: 

 

 "Sisyphe, revenant vers son rocher, contemple cette suite d'actions sans lien qui 

devient son destin, créé par lui, uni sous le regard de sa mémoire et bientôt scellé par sa 

mort. (...) Sisyphe enseigne la fidélité supérieure qui (...) soulève les rochers. (...) La lutte 

elle-même vers les sommets suffit à remplir un coeur d'homme. Il faut imaginer Sisyphe 

heureux."24    

 

                                                 
24  A. Camus, Le mythe de Sisyphe, Paris, Gallimard, 1942, p. 168. 
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In my eyes, to stop the advances made by the integrative hermeneutics of the Inter-

American Court regarding the matter under study, assumed by the Court as of the 

Judgment of Castillo Páez, would be like letting the rock fall down the mountain. 

Regarding the subject under study, one must start with the whole in order to reach the 

details, and not vice versa, because, on the contrary, you incur in the great risk of 

seeing only a few of the closest tree, and missing the entire forest.  

 

33. Fortunately, in the case of the Pueblo Bello Massacre, there was a general 

consensus of the Court in dealing jointly, as should be, with Articles 8(1) and 25 of the 

American Convention, in relation with its Article 1(1), - but I can not believe that only 

24 hours after achieving said general consensus of the Court, in the same sense, in the 

adoption of the judgment in the case of the Pueblo Bello Massacre, there was an intent 

– by a very small minority – to completely change the criteria in this sense, without 

the most minimum justification from the facts of the present case of López Alvarez. 

This has happened before, and the Court can not simply be at the mercy of the wind if 

it wants to maintain its credibility.   

 

34. I am, as I have always been open to changes in the Court’s position, as long as 

they are in favor of ensuring a more effective protection of the human being. I do not 

accept regressive positions, that damage said protection, and that do not present the 

least persuasive force and due foundation. This is why I have always tried to, for as 

long as possible, throughout the years before this Court, duly justify my position, that 

has always been the result of a lot of though, and without doubt placing the victims in 

the central position they deserve within the present realm of protection. 

 

35. Little after the previously analyzed advances, in the sense of an integrative 

hermeneutics in the case-law of the Inter-American Court, I wrote, in my Tratado de 

Derecho Internacional de los Derechos Humanos (volume II, 1999), in an almost 

premonitory tone, that 

 

 "É importante que este avanço na jurisprudência da Corte Interamericana seja 

preservado e desenvolvido ainda mais no futuro. (...) No sistema interamericano de 

proteção, a jurisprudência sobre a matéria encontra-se em sua infância, e deve continuar a 

ser cuidadosamente construida. O direito a um recurso efetivo ante os tribunais nacionais 

competentes no âmbito da proteção judicial (artigos 25 e 8 da Convenção Americana) é 

muito mais relevante do que até recentemente se supôs, em um continente, como o 

nosso, marcado por casuísmos que muito freqüentemente privam os indivíduos da 

proteção do direito. Requer considerável desenvolvimento jurisprudencial nos próximos 

anos."25 

 

36. Even so, I hoped not to have to go into details again regarding this matter (and 

specifically the intimate relationship between Articles 25 and 8 of the American 

Convention), in my point of view pacific in the most lucid legal international doctrine, - 

even having in its favor the interpretation and application of the treaties on human 

rights – to which I dedicated a chapter of no less than 177 pages in my Treaty.26 

Today, at the beginning of 2006, I see that this is not so, not even in the heart of this 

Court. The rock has to be pushed again toward the top of the mountain, knowing that 

tomorrow it may fall back down. 

                                                 
25  A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos, volume II, Porto 
Alegre/Brazil, S.A. Fabris Ed., 1999, p. 67, para. 70. 

 
26  Cf. ibid., chapter XI, pp. 23-200. 
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37. Effectively, the judicial protection (Article 25) and judicial guarantees (Article 8) 

conceptually form an organic whole and make up the rule of law in a democratic 

society. The effective recourses before the national competent judicial courts (the 

habeas corpus, the amparo in the majority of Latin American countries, the mandado 

de segurança in Brazil, among others, all of them in the sense of Article 25 of the 

American Convention) must be exercised within the framework and pursuant to the 

principles of the due process of law (enshrined in Article 8 of the Convention).27  

 

38. It may occur that, in a specific case, there could be a violation of only one of 

the constitutive elements of that whole of protection and judicial guarantees, - but this 

does not diminish at all the integrative hermeneutics I have stated, in the sense that, 

in principle, that stated in Articles 8 and 25 of the American Convention must 

necessarily be taken as a whole, - which make up, I insist, the rule of law of a 

democratic society, - in relation with the general duties established in Articles 1(1) and 

2 of the Convention. Any affirmation to the contrary would require, in my opinion, a 

justification that, from where I stand, simply does not exist, and would not be at all 

convincing. A violation to the right to access justice (Article 25) would in all probability 

contaminate the guarantees of the due process of law (Article 8).   

 

39. The international organizations that supervise human rights, without setting 

aside the precepts of the general rule for the interpretation of treaties (Article 31(1) of 

both Conventions of Vienna on Rights of the Treaties, 1969 and 1986), have developed 

a teleological interpretation, with emphasis on the realization of the object and purpose 

of the treaties on human rights, as the most appropriate to ensure an effective 

protection of said rights. At the end, subjacent to the mentioned general rule of 

interpretation stipulated in both Conventions of Vienna (Article 31(1)), is the principle, 

amply supported in the jurisprudence, according to which the conventional stipulations 

must be ensured their own effects (the so-called effet utile). This principle – ut res 

magis valeat quam pereat, - through which the interpretation must favor a treaty’s 

appropriate effects assumed, in matters of human rights, special importance in the 

determination of the ample scope of the conventional obligations of protection.28   

 

40. Said interpretation is, in effect, the one that most faithfully reflects the special 

nature of the human rights treaties, the objective nature of the obligations included in 

them, and the autonomous sense of the concepts enshrined in them (different to the 

corresponding concepts in the framework of the domestic legal systems). Since the 

human rights treaties include concepts with an autonomous sense, product of a 

jurisprudential evolution, and since the object and purpose of the human rights 

treaties is different to those of the classic treaties (since they refer to the relationship 

between the State and the people under its jurisdiction); the classical postulates of 

interpretation of the treaties in general adjust to this new reality.29 

                                                 
27  Cf., in that sense, the ninth Advisory Opinion of the IACourtHR, on the Judicial Guarantees in States 
of Emergency (1987). 
 
28  A.A. Cançado Trindade, Tratado..., volume II, op. cit. supra n. (11), pp. 32-33 and 192. 
 
29  Ibid., pp. 32-34; and cf. also R. Bernhardt, "Thoughts on the Interpretation of Human Rights 
Treaties", in Protecting Human Rights: The European Dimension - Studies in Honour of G.J. Wiarda (eds. F. 
Matscher y H. Petzold), Köln, C. Heymanns, 1988, pp. 66-67 y 70;71; Erik Suy, "Droit des traités et droits 
de l'homme", in Völkerrecht als Rechtsordnung Internationale Gerichtsbarkeit Menschenrechte - Festschrift 

für H. Mosler (eds. R. Bernhardt et alii), Berlin, Springer-Verlag, 1983, pp. 935-947; J. Velu y R. Ergec, La 
Convention européenne des droits de l'homme, Bruxelles, Bruylant, 1990, p. 51. 
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41. Additionally, Article 29(b) of the American Convention expressly prohibits the 

interpretation that limits the exercise of the protected rights. Thus, any reorientation of 

the constant case-law of the Court, integrative of Articles 8 and 25 of the American 

Convention would only be justified in the measure in which they offer a greater 

protection of the rights enshrined, which is not the case. Up to this date, I have never 

heard in the debates, which I find worrying, that take place in the heart of the Court in 

this regard, any demonstration in the sense that dissociating or “separating” Article 8 

from 25 would lead to a more efficient protection of the rights enshrined in the 

American Convention.  

 

42. Said debates were unnecessarily repeated in the present case, one day after 

the adoption of the Judgment of this Court in the case of the Pueblo Bello Massacre, 

without the circumstances of the present case of López Álvarez justifying a sudden 

change of criteria by the Court on this matter, within a 24 hour period. Luckily, the 

understanding that the dissociating vision of Articles 8 and 25 of the Convention would 

lead to a regretful setback in this Court’s jurisprudence prevailed after a sterile debate, 

even more so before the current tendency, to the contrary, of general international 

jurisprudence on the subject. 

 

 

VII.  The Overcoming of the Vicissitudes regarding the Right  

to an Effective Recourse in the Jurisprudential Construction  

of the European Court. 

 

 

43. If other international organizations for the supervision of human rights have 

incurred in the uncertainties of a fragmenting interpretation, why would the Inter-

American Court have to follow this road, abdicating its avant-garde jurisprudence, that 

has won it the respect of the beneficiaries of our system of protection as well as of the 

international community, and assume a different position that has even been 

abandoned by other organizations that had mistakenly followed it in the past? This 

does not make any sense.  

 

44. I take the liberty to illustrate this point with an example, extracted from the 

experience, of trial and error, of the European system of protection of human rights. In 

its beginning, the case-law of the European Court of Human Rights stated the 

“accessory” nature of Article 13 (right to an effective recourse) of the European 

Convention on Human Rights, understood – as of the eighties – as guaranteeing a 

subjective substantive individual right. Gradually, in its judgments in the cases of Klass 

versus Alemania (1978), Silver et al. versus the United Kingdom (1983), and 

Abdulaziz, Cabales and Balkandali versus the United Kingdom (1985), the European 

Court started acknowledging the autonomous nature of Article 13. Finally, after years 

of hesitation and fluctuations, the European Court, in its judgment of 12.18.1996 in 

the case of Aksoy versus Turkey (paragraphs 95-100), determined the occurrence of 

an “autonomous” violation of Article 13 of the European Convention. 

 

45. In a pioneer study on the subject published in 1973, Pierre Mertens criticized 

the “poverty” of the European Court’s initial jurisprudence, as well as the vague nature 

of the European doctrine of that time on the subject, - different from the most 

advanced Latin American doctrine and practices, as of the adoption of the American 

Declaration of 1948, first international instrument to enshrine the right to an effective 
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recourse.30 Thus, P. Mertens warned, more than three decades ago, that work had to 

be done in order for the right to an effective recourse (Article 13 of the European 

Convention) to generate all its effects in the domestic legislation of the States Parties. 

Actually, the “effectiveness” of that right is measured in the light of the criteria of the 

guarantees of the due process of law (Article 6 of the European Convention); thus the 

conclusion of P. Mertens, in the sense that Articles 6 and 13 of the European 

Convention – that correspond to Articles 8 and 25 of the American Convention – must 

be frequently “invoked jointly”. ("invoqués ensemble")31  

 

46. In effect, with the passing of the years, the attention started turning to the 

relationships between Articles 13 and 6(1) of the European Convention, the latter 

(right to a fair trial) being the object of a very vast case-law of the European Court, 

next to a dense doctrinarian debate.32 In an emphatic decision in the case of Kudla 

versus Poland (Judgment of 10.18.2000), the European Court on Human Rights stated 

that the time had come to put an end to the uncertainties of the past and admit the 

direct relationship between Articles 6(1) and 13 of the European Convention (cf. paras. 

146-149 and 151). And, in a meaningful obiter dictum, the European Court stated that 

 

 "(...) Article 13, giving direct expression to the State's obligation to protect 

human rights first and foremost within their own legal system, establishes an additional 

guarantee for an individual in order to ensure that he or she effectively enjoys those 

rights. The object of Article 13, as emerges from the travaux préparatoires [of the 

European Convention on Human Rights], is to provide a means whereby individuals can 

obtain relief at national level for violations of their Convention rights before having to set in 

motion the international machinery of complaint before the Court. From this perspective, 

the right of an individual to trial within a reasonable time will be less effective if there 

exists no opportunity to submit the Convention claim first to a national authority; and the 

requirements of Article 13 are to be seen as reinforcing those of Article 6(1), rather than 

being absorbed by the general obligation imposed by that Article not to subject individuals 

to inordinate delays in legal proceedings" (para. 152).  

 

47. And the European Court concluded, in this regard, in the mentioned case of 

Kudla versus Poland, that "the correct interpretation of Article 13 is that that provision 

guarantees an effective remedy before a national authority for an alleged breach of the 

requirement under Article 6(1) to hear a case within a reasonable time." (para. 156) 

Therefore, the Court determined that in the specific case "there has been a violation of 

Article 13 of the Convention in that the applicant had no domestic remedy whereby he 

could enforce his right to a hearing within a 'reasonable time' as guaranteed by Article 

6(1) of the Convention." (para. 160)  

 

48. In truth, in the last years (from the end of the seventies up to this date), the 

European Court has, in successive cases, taken into account the demands of the due 

process of law (Article 6 of the European Convention) in direct correlation with that of 

a right to an effective recourse (Article 13 of the Convention).33 The right to an 

                                                 
30 P. Mertens, Le droit de recours effectif devant les instances nationales en cas de violation d'un droit 
de l'homme, Bruxelles, Éd. de l'Univ. de Bruxelles, 1973, pp. 19-20, 24-25 y 27-29, and cf. pp. 37-39.  
 
31  Ibid., p. 93.  
 
32  L.-E. Pettiti, E. Decaux and P.-H. Imbert, La Convention Européenne des droits de l'homme, Paris, 
Economica, 1995, pp. 455-474. 

 
33  For examples, cf. M. de Salvia, Compendium de la CEDH - Les principes directeurs de la 
jurisprudence relative à la Convention européenne des droits de l'homme, Kehl/Strasbourg, Éd. Engel, 1998, 
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effective recourse, in the European case-law in evolution, makes up the rule of law, 

which can not be dissociated from the rule of law in a democratic society.34 Its material 

content, as a subjective and autonomous right, characterizes it as "un outil 

fondamental de la mise-en-oeuvre de la protection des droits de l'homme."35 

 

49. Luckily the jurisprudence of the Inter-American Court has ignored these 

vicissitudes of the case-law of its European counterpart, whose current position on the 

matter in question is, as has been seen, similar to that of the Inter-American Court. 

Trying to dissociate Articles 25 and 8 of the American Convention would also be, for 

this reason, in my opinion inadmissible and would be a setback to the prehistory of our 

Court’s case-law. It is regretful that, instead of continuing in the avant garde 

jurisprudence of the Inter-American Court in this sense, I find myself in the obligation 

to, in the heart of the Court, continue fighting to avoid a serious jurisprudential 

setback.  

 

VIII.  The Right to Access Justice Lato Sensu. 

 

 

50. In a Discussion held in 1996 by the University of Strasburg and the Cour de 

Cassation on "Les nouveaux développements du procès équitable" in the sense of the 

European Convention on Human Rights, J.-F. Flauss correctly pointed out the intimate 

relationship between the access to a tribunal (through an effective recourse) and the 

procès équitable, and added that the right to judicial benefits even covers the faithful 

execution of the Judgment in favor of the victim.36 On this specific matter, the 

Discussion concluded acknowledging expressly "l'intimité profonde" between the access 

to justice (through an effective, simple, and prompt recourse) and the right to a procès 

équitable (the guarantees of the due process of law), in the framework of the rule of 

law in a democratic society.37   

 

51. In the Reports I presented, as President at that time of the Inter-American 

Court, to the competent organizations of the Organization of American States (OAS), 

e.g., the days 04.19.2002 and 10.16.2002, I maintained my understanding in 

reference to the ample scope of the right to access justice at an international level, of 

the right to access justice lato sensu.38 Said right is not reduced to a formal access, 

                                                                                                                                                     
p. 280. – From the beginning, the European Court has rejected a restrictive interpretation of Article 6 of the 
European Convention, given its “central” and “prominent” position in the same, and since it is related to the 
main general principles of law, among which “the fundamental principle of the rule of law"; A. Grotrian, 
Article 6 of the European Convention on Human Rights - The Right to a Fair Trial, Strasbourg, C.E., 1994, p. 
6.  
 
34  D.J. Harris, M. O'Boyle y C. Warbrick, Law of the European Convention on Human Rights, London, 
Butterworths, 1995, p. 461.  
 
35  A. Drzemczewski y C. Giakoumopoulos, "Article 13", in La Convention européenne des droits de 
l'Homme - Commentaire article par article (eds. L.-E. Pettiti, E. Decaux y P.-H. Imbert), Paris, Economica, 
1995, pp. 474. 
 
36  J.-F. Flauss, "Les nouvelles frontières du procès équitable", in Les nouveaux développements du 
procès équitable au sens de la Convention Européenne des Droits de l'Homme (Actes du Colloque du 22 
mars 1996), Bruxelles, Bruylant, 1996, pp. 88-89.  
  
37  G. Cohen-Jonathan, "Conclusions générales des nouveaux développements du procès équitable au 
sens de la Convention Européenne des Droits de l'Homme", in ibid., p. 172.  

 
38  Cf. also A.A. Cançado Trindade, "El Derecho de Acceso a la Justicia Internacional y las Condiciones 
para Su Realización en el Sistema Interamericano de Protección de los Derechos Humanos", 37 Magazine of 
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stricto sensu, to the judicial instance (both internal and international), but instead, it 

also includes the right to jurisdictional benefits, and it is subjacent to interrelated 

stipulations of the American Convention (such as Articles 25 and 8), besides reaching 

the domestic legislation of the States Parties.39 The right to access justice, provided 

with its own judicial content, means, lato sensu, the right to obtain justice. Thus, it 

comes all together as the right to the realization itself of justice. 

 

52. One of the main components of this right is precisely the direct access to a 

competent tribunal, through an effective and prompt recourse, and the right to be 

heard promptly by said independent and impartial tribunal, both at a national and 

international level (Articles 25 and 8 of the American Convention). As I mentioned in a 

recent work, we can visualize here a real right to Law, that is, the right to a legal 

system – both nationally and internationally – that effectively protects the human 

being’s fundamental rights.40 

 

 

IX.  Epilogue: The Right to Law as an Imperative of the Jus Cogens. 

 

 

53. In the above mentioned Advisory Opinion n. 18, on the Juridical Condition and 

Rights of the Undocumented Migrants (of 09.17.2993, the Inter-American Court 

correctly stated that “the State must guarantee that the access to justice is not only 

formal but also real,” (para. 126) which in my judgment, covers the mentioned access 

through an effective recourse, all the guarantees of the due process of law, including 

the faithful and final compliance of the judgment. The same Advisory Opinion n.18 

stated with clarity that the principle of equality and non-discrimination currently make 

up the domain of the jus cogens (paras. 111-127).  

 

54. The inseparability that I maintain between Articles 25 and 8 of the American 

Convention (supra) leads to the characterization of the access to justice, understood as 

the complete realization of the same as part of the domain of the jus cogens, that is, 

the intangibility of all judicial guarantees in the sense of Articles 25 and 8 taken jointly. 

There can be no doubt that the fundamental guarantees, common to International Law 

on Human Rights and the International Humanitarian Law,41, have a universal vocation 

when applied in all and any circumstances, as per an imperative law (belonging to the 

jus cogens), and imply obligations erga omnes of protection.42  

 

55. After its historical Advisory Opinion n. 18 on the Juridical Condition and Rights 

of the Undocumented Migrants, of 2003, the Court was able to and should have given 

                                                                                                                                                     
the Inter-American Institute of Human Rights (2003) pp. 53-83; A.A. Cançado Trindade, "Hacia la 
Consolidación de la Capacidad Jurídica Internacional de los Peticionarios en el Sistema Interamericano de 
Protección de los Derechos Humanos", 37 Magazine of the Inter-American Institute of Human Rights (2003) 
pp. 13-52. 
 
39  In that sense, cf. E.A. Alkema, "Access to Justice under the ECHR and Judicial Policy - A 
Netherlands View", in Afmaelisrit pór Vilhjálmsson, Reykjavík, Bókaútgafa Orators, 2000, pp. 21-37.  
 
40  A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos, volume III, Porto 
Alegre/Brazil, S.A. Fabris Ed., 2002, cap. XX, p. 524, para. 187.  
 
41  E.g., Article 75 of Protocol I (of 1977) to the Conventions of Geneva (of 1949) on International 
Humanitarian Law. 

 
42  Cf., also in that sense, e.g., M. El Kouhene, Les garanties fondamentales de la personne en Droit 
humanitaire et droits de l'homme, Dordrecht, Nijhoff, 1986, pp. 97, 145, 148, 161, and 241. 
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this other qualitative jump forward in its jurisprudence, - if not it would be in the end 

consuming precious time on sterile and disaggregating debates, contemplating, - in my 

concern, and against all lines of its jurisprudential evolution, - the possibility to 

“separate” Article 8 from 25, in my opinion without even the most minimum convincing 

judicial basis. I hope that this Court does not stop its avant-garde case-law in the near 

future to sadly go back, in detriment of the victims of violations to human rights, - 

since this would be deeply regretful for me. The hermeneutics that offer the greatest 

protection for the human being must be without doubt preserved.  

 

 

 

Antônio Augusto Cançado Trindade 

Judge 

 

Pablo Saavedra-Alessandri 

Secretary 


